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Executive Summary

The purpose of this report is to provide the interim REDD+ Task Force with an overview of the existing policies, laws and subsidiary regulations in the Kingdom of Cambodia that are directly relevant to the development of a national REDD+ readiness planning process, which is currently ongoing in the country.  The report pays particular attention to issues relating to land management issues in the country, particularly forestlands management governance arrangements, including issues relating to how long-term lease agreements or concession management mechanisms may or may not be appropriate for REDD+ arrangements in the country. Several primary observations can be made as a result of analyzing the current situation in Cambodia.
· The legislative branch of government and the RGC have put into place a governance framework for the management of land and natural resources in the country.  Much of the policy and legal framework is quite new, and lessons are being learned in implementing the frameworks that will inevitably be used to amend or replace existing instruments.  In addition, there are areas in the framework where gaps exist that need to be addressed.

· Very generally speaking, land property resources in Cambodia can be classified as State public land property, State private land property, and private land property.

· Areas of State public land property cannot be sold or transferred, though access and use rights may be granted for areas of State public land property, including long-term leases or concessions, such as forestry concessions.  The land law makes one notable exception to this general rule, in that areas traditionally used by indigenous minority communities may, in particular circumstances, be transferred through the use of a collective title in the name of the indigenous minority community.

· Areas of State private land property are property that does not have a “public interest” use, but is still owned by the State.  This land can be transferred (sold), leased, and brought under various forms of concession agreement, including “land concessions” covered under provisions of the Land Law, which include, but are limited to, the following: Land concessions “responding to a social purpose, that allow beneficiaries to build residential constructions or to cultivate lands belonging to the State for their subsistence” (social land concessions); and, land concessions “responding to an economic purpose, that allow the beneficiaries to clear the land for industrial agricultural exploitation of land” (economic land concessions).

· The RGC has put in place governance frameworks for the management of State land property. These frameworks include mechanisms for the delineation, demarcation, classification and registration of all land in the country.  The frameworks also include mechanisms for land use planning by State land trustee authorities and territorial authorities (local sub-national government entities), and land dispute resolution.

· MEF is responsible for oversight and monitoring use of all State property in the country, including State land property, and maintains inventories of all State property in the country, in addition to having financial fiduciary management responsibility over all transactions relating to State property in the country.  All investment projects and activities involving State land property should also be channeled through MEF, utilizing the CDC.

· MLMUPC is responsible for maintaining State land map databases, setting mapping standards and registration of all land in Cambodia, including all State land.

· MAFF is the contracting authority for economic land concessions in Cambodia.  MAFF is the jurisdictional trustee authority for most of the country’s forestland resources, including the PFR, which includes Production Forest areas, Protection Forest Areas and Conversion Forest areas.  MOE is the jurisdictional trustee authority for NPAs in the country. Areas of flooded forest not located within core or conservation zones of NPAs are under the jurisdictional trustee authority of MAFF.

· There are mechanisms within the current legal framework that allows Government ministries or institutions with jurisdictional trustee authority over land and natural resources to grant communities limited management and regulatory authority over areas of forestland resources that they live in or near.  These currently include CF, CPA and CFi agreements, but other areas are being explored by the RGC for the expanded use and implementation of community based natural resources management mechanisms.

· Most of the currently existing concession management mechanisms in Cambodia are not particularly well suited for REDD+ arrangements, for the simple reason that they were not designed for this purpose.  That does not mean that mechanisms within the existing legal framework cannot support the piloting of REDD+ arrangements in the country.  Any piloting of REDD+ arrangements should include fair and transparent benefit sharing arrangements with local government and communities that have an interest in any forestland resources brought within the scope of REDD+ arrangements in the country.  The successful design and implementation of such benefit sharing arrangements require further careful study.

· There are currently no clear provisions or statements within the existing policy and legal framework relating directly to the ownership of carbon that has been sequestered in trees growing in Cambodia.  While general rules relating to the ownership of this carbon can be discerned based on existing provisions relating to the ownership of trees in any particular location, the RGC should address the current lack of clarity on the issue through the drafting and enactment of a comprehensive Sub-Decree covering REDD+ arrangements in the country.

· It is likely that REDD+ arrangements in the country will require the conduct of ESIAs, which are reviewed and monitored by MOE in accordance with existing legal provisions.  The current legal instruments relating to conducting ESIAs in the country need to be revised and updated.

· The RGC has begun the process of piloting REDD+ arrangements in the country and putting into place the governance frameworks to support such arrangements, but much more is needed.

· The RGC should focus on drafting and enacting policies and subsidiary regulations relating to REDD+ implementation that the legislature (National Assembly and Senate) has already mandated under existing law but have yet to be put into place.

· The RGC should focus on continuing to effectively implement and comply with already existing policies, laws and subsidiary regulations that relate to REDD+ implementation, including identifying ways in which to finance implementation and build necessary capacity to ensure effective implementation.

· Moving forward, the RGC should take stock of lessons learned from the implementation of REDD+ pilot projects and activities in order to carefully design a REDD+ national framework that will be appropriate for the Cambodian context.  This national framework could include the development of a REDD+ implementation policy and a comprehensive REDD+ arrangements Sub-Decree, which would bring clarity to issues such as the ownership of carbon stored in trees, how benefit sharing mechanisms should be structured, and how agreements to market and sell carbon credits are entered into, managed and monitored.
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Introduction
The following is intended as a simple overview of the policy, legal and governance frameworks that apply to potential REDD+ implementation in the country, which is geared towards supporting the development of a REDD+ Readiness Plan (‘the Roadmap’) for the country.  This analysis is intended for non-legal experts, and therefore is non-technical in nature.  The report does not attempt to analyze how well the various policy and legal instruments discussed have been implemented since being enacted, and in many instances such an analysis would not be fair due to the fact that most of the instruments analyzed in this report have only been put in place very recently.

It is assumed that the reader already has a good understanding of the meaning of REDD+, including current developments regarding the international community’s attempt to reach agreement on a comprehensive climate change treaty, and the current state of play with regards to the voluntary carbon market and its interactions with REDD+ related developments.
  Based on this assumption, only a very brief background on REDD+ and decisions coming out of the UNFCCC 15th Conference of the Parties in December 2009 (COP15) is incorporated into this report as an initial discussion item.

The report begins with a basic overview of the legal system in Cambodia, which is important to understand in terms of drafting plans for further developing a legal framework that will fully support REDD+ implementation in the country.  The report then provides an overview of national and sectoral policies that are directly relevant to REDD+ implementation in the country. 

The report then goes on to describe general mechanisms for State land management in Cambodia, and how jurisdictional management and regulatory mandates over forest resources in the country have been established within the current legal framework.  Included in this discussion is an overview of the legal framework that has been put in place to support the delineation, demarcation, classification, registration, inventory and leasing of State lands. Areas where jurisdictional boundaries are not entirely clear under the current framework, or where there are apparent overlaps of authority, are also discussed.  How existing mechanisms for granting and managing concessions in the country might be applied to REDD+ arrangements is also explored.

The critical question of ownership over carbon stored in forest resources in the country is analyzed, which ties directly to the issue of how benefits flowing from the sale of REDD+ carbon credits could be managed. Additional issues relating to REDD+ implementation by the Royal Government of Cambodia are explained, including rules relating to investment in the country, taxation, the requirements for conducting Environmental Social Impact Assessments (ESIA), expropriation of privately held land rights for a public purpose, and directly relevant conflict resolution mechanisms in the country.

Finally, the report concludes with suggestions as to how REDD+ governance frameworks can be developed in the future by addressing current gaps, building upon and strengthening existing governance frameworks already in place, and providing suggestions on the need for future policy, legislative, and regulatory developments specifically tailored to the issue of REDD+ implementation in the country.

Initial Background Discussion on REDD+

Scope of REDD+

Based on decisions of the United Nations Framework Convention on Climate Change (UNFCCC) Conference of the Parties (4/CP.15) decision, REDD+ is defined as:

Policy approaches and positive incentives on issues relating to reducing emissions from deforestation and forest degradation in developing countries; and the role of conservation, sustainable management of forests and enhancement of forest carbon stocks in developing countries.

Activities eligible for the generation of carbon credits under REDD+ are as follows: 1) Reducing emissions from deforestation (RED); 2) Reducing emissions from forest degradation (the second ‘D’); 3) Conservation of forest carbon stocks (included in the ‘+’); 4) Sustainable management of forests; (included in the ‘+’); and, 5) Enhancement of forest carbon stocks (included in the ‘+’).
Financing for REDD+

Financing for REDD+ is initially available from donor-based grants, and from the Voluntary Carbon Market or afforestation/reforestation Clean Development Mechanism projects (CDM).  Financing will most likely be available in the future from the following sources:
· Results based payments from international funds (fund-based mechanisms); and,
· Sales of carbon credits to compliant (regulatory or statutory) market based mechanisms (international carbon markets).

Phases of REDD+ Implementation

It is expected that REDD+ will be implemented in three phases (called the Phased Approach, after the Options Assessment Report by the Meridian Institute, 2009). These are as follows (diagram from the Technical Working Group report, 2010
):
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Phase 1 activities would be funded by donor-based grants;
Phase 2 activities most likely will be financed through donor-based grants, payments from international funds, and the sale of carbon credits on international markets; and,
Phase 3 most likely will be financed through payments from funds and the sale of carbon credits on international markets.

International support for what is commonly being referred to as “REDD+ Readiness” is currently being channelled through three separate modalities:
1.
Bilateral agreements between developed and developing countries, for both national-level Readiness activities (e.g. Government of Norway with Tanzania, Australian Government with Indonesia), and project-level demonstration (e.g. Australia and Germany with Indonesia).
2.
Forest Carbon Partnership Facility (FCPF): The World Bank launched the FCPF at the Bali COP in 2007. It includes two funds: a Readiness Fund to support national-level REDD+ Readiness, and a Carbon Fund to purchase emissions reductions from participating countries. The Readiness Fund initially contained pledges of just over $100 million, and was designed to only support 20 countries. However, a total of 37 countries, including Cambodia, have now applied to join the FCPF and been accepted, although only the first 20 country applicants are currently eligible for support. The World Bank is therefore aiming to increase the size of the Readiness Fund to $185 million in order to meet current demand. The Carbon Fund currently has pledges of around $50 million.
3.
UN REDD Programme. The UN REDD Programme was launched in 2008 and focuses exclusively on national REDD+ Readiness (Phase 1) for nine countries: Bolivia, Democratic Republic of Congo, Indonesia, Panama, Papua New Guinea, Paraguay, Tanzania, Vietnam and Zambia. Current pledges are around $107 million. Additional countries have applied to join and been accepted as observer status only, the first of which were Cambodia and Ecuador.

Despite these three funding modalities, Cambodia is not currently eligible for support under any of the existing mechanisms, since it was not in the first 20 countries selected under the FCPF or the initial 9 countries identified by UN REDD.
Scale of Implementation of REDD+

The decision on methods at COP15 stated the following: “national forest monitoring systems and, if appropriate, sub-national systems as part of national monitoring systems.” 
Related to the above, the “DRAFT” Decision on implementation at COP15 stated as follows: “a national strategy or action plan and, if appropriate, a sub-national strategy.”

The key word for the reader to focus on and understand here is “and”: countries can have sub-national approaches to REDD+ implementation, so long as they are inside, or “nested” within, an overarching national system or framework. This is a departure from the currently existing CDM system under the currently existing Kyoto Protocol, which is project-based only and does not require adoption of a national framework for implementation, within which can be nested appropriate sub-national approaches that are linked to and comply with the national system that is put into place.
National REDD+ Reference Scenario and REDD+ Monitoring

The Reference Scenario is the baseline against which national REDD+ performance will be measured. In the language of the UNFCCC texts this is called the Reference Emissions Level (where emissions refers to activities such as deforestation) or the Reference Level (which includes both emissions and removals, where removals refers to activities that remove greenhouse gases from the atmosphere, such as reforestation). The REDD+ Monitoring System measures country performance against the Reference Scenario, and is often called Monitoring, Reporting and Verification (MRV). MRV includes measuring reductions in greenhouse gas emissions (e.g. due to deforestation) and increases in removals (e.g. due to sequestration), and MRV of REDD+ impacts, including REDD+ revenues, social and biodiversity impacts.
Note:  Discussion of currently existing governance frameworks and arrangements within the RGC relating to climate change and REDD+, and recommendations for changes or clarifications to these governance frameworks and arrangements, are discussed later in the report.
Overview of the Legal System in Cambodia 
The legal system in Cambodia exists within the overall governance structure that is created under the Constitution, which is the supreme law of the land.  The government is made up of a system where the intent is to have a clear separation of powers between the legislative, executive and judicial branches of government.  “The separation of powers ensures that no element or branch of government can assume absolute or dictatorial power, and it is a safeguard for the people against abuses of state power.”
  

The legislative branch is divided into the National Assembly and the Senate with the authority to approve and amend legislation initiated by them or the RGC.
  The executive branch consists of the Prime Minister, the Council of Ministers (or the Royal Government of Cambodia) and the various line ministries.  The judicial branch consists of various courts including (but not limited to) provincial courts, a military court, and an Appeals and Supreme Court in Phnom Penh. The Ministry of Justice (MoJ) and the Chief Prosecutor implement criminal law, procedure and oversee judicial police in the enforcement of all legislation through the Courts.
  

The laws and regulations of Cambodia are hierarchical in nature, and each of these derives its validity and authority from a rule placed above it in the hierarchical structure of the legal system.  The following is a general outline of the hierarchy of the legal and regulatory system within the Kingdom of Cambodia:

1) Constitution

2) Laws (Chhbab)

3) Royal Decree (Reach-Kret)

4) Sub-Decree (Anu-Kret)
5) Decision (Sor Chor Nor)
6) Prakas

7) Circular (Sarachor)/Instruction (Sechdei Nanoam)
8) Deika

Within this hierarchy of law are general observations that can be made on time and scope.  The higher the level of the instrument that is being enacted, the greater the amount of time for actual enactment due to various levels of reviews it must go through.  For example, a law that is drafted within a Ministry must go through a review process within that Ministry, the Council of Ministers (CoM), the National Assembly and finally the Senate, while a Prakas is simply reviewed within the Ministry that is promulgating it.
  

Another aspect that should be considered is scope or reach of the legal document.  Laws have broad scope and apply to all government entities and geographic locations within the country, unless specifically limited within their text.  Prakas are only binding within the Ministry in which they are promulgated, and Deika only apply to the geographical area of the province, district or commune that enacts them.  These issues of time and scope are more fully explored in the detailed explanation of the different legal documents below.

Law:  Laws, or Chhbab, are the primary source of law in Cambodia.  Chhbab are the laws passed by the National Assembly (lower house) and the Senate (upper house).  The Chhbab is often times confused with the Kram, which is used for the promulgation of a Chhbab by the King or Head of State.  The overall process of drafting and enacting a Law is a time consuming process that can take years to complete.
  For example, the recently enacted 2008 Nature Protected Areas Law (NPA Law, 2008) was initially drafted within the Ministry of Environment (MoE) in 2002, but was not finally enacted until six years later.

Royal Decree:  The Constitution states that “upon proposal by the Council of Ministers, the King (or Head of State) shall sign decrees appointing, transferring or ending the mission of high civil and military officials…”
 Royal Decrees have also been used in the past to establish Nature Reserves in Cambodia, though the Constitutionality of such enactments were often questioned until ratified by the legislative branch in the recently enacted NPA Law (2008).

Sub-Decree:  Sub-Decrees, or Anu-Kret, are regulatory enactments of the executive branch that are generally used to implement and clarify specific provisions within Laws, though they are also utilized to outline the roles, duties and responsibilities of government entities, such as a Ministry, or for the appointment of high-ranking government officials.  Sub-Decrees tend to be drafted within a Ministry or amongst several ministries that have subject matter competence on the area to be regulated.  Once drafted, the Sub-Decree is submitted to the CoM for examination and adoption.  Once adopted by the CoM, the Prime Minister signs the Sub-Decree.  Authorization for the Sub-Decree, whether direct or indirect, must come from a higher-level legal instrument, such as a Law passed by the Legislative branch or the Constitution.  Since Sub-Decrees are adopted at the level of the CoM/RGC, their scope can be quite broad and apply to all Ministries within the RGC.  

Decision: Decisions, or Sor Chor Nor, are issued by the Cabinet of the CoM or the CoM/RGC on a specific issue, such as relating to a limited delegation of authority to a State agency, or granting of a special permission such as granting a long-term lease over an area of State land to a legal entity in instances where there may not be established legal mechanisms by which to do so already in place.  Lower level government entities, such as ministries, may also issue decisions on a specific issue that is within the scope of their subject matter jurisdiction.
Prakas:  Prakas are ministerial or inter-ministerial regulations that are used, like Sub-Decrees, to implement and clarify specific provisions within higher-level legislative or regulatory documents.  They are also often used for the creation of guidelines that are necessary for the implementation of Laws or Sub-Decrees.  Prakas are usually drafted at the technical department level and then signed into effect by the minister (or ministers) in charge of the Ministry within which the regulation or guidelines apply.  It should be noted that Prakas are largely used to implement Laws and Sub-Decrees in Cambodia, and that lessons learned can be quickly incorporated since the process for enacting or amending a Prakas are relatively simple and quick.  The drawback to Prakas is that their scope is limited to the subject matter jurisdiction of the ministries that enact them.  In order to address this limitation, joint Prakas are often promulgated by multiple ministries and signed by multiple ministers.

Circulars: Circulars/Instructions, or Sarachor/Sechdei Nanoam, are instruments that are issued by the Prime Minister or a minister to explain or clarify certain legal or regulatory measures, or to provide instructions.  Like Prakas, these are limited in scope, but easily issued.

Deika:  Deika are orders given by local authorities (provincial, district or commune) that have the force of law within the geographical and subject matter limits of their jurisdictional authority.  Deika cannot conflict with or contradict existing rules and regulations enacted at the national level (Laws, Sub-Decrees, Prakas, etc.).
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Government Policies Directly Relevant to REDD+ Implementation
The following is an overview of the most relevant national, regional/local administration governance (commonly referred to as decentralization and deconcentration), and sectoral policies of the RGC that need to be taken into consideration in the development of a roadmap for REDD+ implementation in the country.  By no means does this overview cover all policy documents that have been adopted by the RGC, and it is debatable as to what policies should actually be included in such a review.  The sectoral policies are organized chronologically by area of focus.

This section includes mention of RGC policies that are already in existence, policies of vital importance that have been mandated by the legislative branch that have not yet been drafted and adopted by the RGC, and important policy documents that are currently in draft/nearly final form but not yet formally adopted by the RGC.

National Policies

Rectangular Strategy for Growth, Employment, Equity and Efficiency – Phase II (2008)
The Rectangular Strategy for Growth, Employment, Equity and Efficiency – Phase II (Rectangular Strategy) is the RCGs over-arching socioeconomic development policy agenda for the Fourth Legislature of the National Assembly (2008-2013). The Rectangular Strategy is built on four fundamentals, including “Ensuring environmental sustainability, especially through sustainable management and use of natural resources”, and describes four growth areas that are prioritized by the RGC, including the “Enhancement of the Agriculture Sector” which covers (1) improving agricultural and diversification; (2) land reform and clearing of mines; (3) fisheries reform; and (4) forestry reform.”

Priority activities for the RGC in its fourth legislature include: accelerating land reform; public financial management reform; further implementation of the Decentralization and Deconcentration (D&D) policy to transfer power from the national to sub-national administrations; fisheries reform, including strengthening national resource conservation and taking serious action against illegal encroachment of flooded forests in order to secure fisheries resources; and forestry reform, including law enforcement, effective management of NPAs, climate change actions and Community Forestry (CF). 
All development partners, including bilateral and multilateral development partners, private sector, non-governmental organizations, as well as management and officials of ministries and institutions are requested to assist the RGC in implementing the policies and programs outlined in the Rectangular Strategy.
National Strategic Development Plan Update 2009-2013
The NSDP is intended to serve as the implementation tool or roadmap for implementation of the Rectangular Strategy. The NSDP 2006-2010 has therefore been updated to the period 2009-2013 in order to cover the period of the Fourth Legislature and the Rectangular Strategy.  It should be noted that this type of coordination of national policy development and harmonization is an important step for the RGC, and the government should be encouraged to do the same with sectoral policies that are important for the sustainable management of forest resources in the country, such as the National Forest Programme (NFP), which should be updated every five years in compliance with provisions found in the Forestry Law, and the National Protected Areas Strategic Management Plan (NPASMP), which should also be updated every five years in compliance with provisions found in the NPA Law (2008).  Such coordination and harmonization of RGC policies will lead to more efficient use of limited human resources and better understanding and implementation throughout the country.

The Updated NSDP sets a national target of 60% forest cover, 450 approved community forests (noting that there are currently only 420 community forests at various stages of development), and reducing fuel wood dependence by 2013. It also mentions the importance of the new NFP as the strategic framework for the forestry sector, and the role of Protection Forests, NPAs, CF and improved management of forestry concessions towards achieving the national target of 60% forest cover. 
Finally, the NSDP recognizes the importance of mobilizing resources, support, and financing to participate in global efforts to address the challenge of climate change, including REDD and greenhouse gas mitigation projects. 
Cambodia Millennium Development Goals 

Goal 7 “Ensure Environmental Sustainability” of the Cambodia Millennium Development Goals (CMDGs) sets out nine indicators for the forestry and environment sector under Target 13, “Integrate the principles of sustainable development into country policies and programmes and reverse the loss of environmental resources”. These indicators and targets by 2015 include:
· Indicator 7.1: Forest cover: Baseline 60%, Target 60%

· Indicator 7.2: Protected Areas: Baseline 3.3 mil ha, Target: 3.3 mil ha
· Indicator 7.3: Protection Forest: Baseline: 1.35 mil ha, Target: 1.35 mil ha
· Indicator 7.7: #Community Fisheries: Baseline 264, Target 589

· Indicator 7.8: Fisheries sanctuary: Baseline 264,000 ha, Target 581,000 ha
· Indicator 7.9: Fuel wood dependency: Baseline 92%, Target 52%
Regional/Local Administration Governance (Decentralization & Deconcentration) Policies

Cambodia is committed to the well-organized and consistent transfer of political, fiscal, administrative and service delivery powers to sub-national authorities, a process which is commonly called decentralization and deconcentration (D&D). The Law on the Administration and Management of the Commune/Sangkat (2001), and the 2008 Law on Administrative Management of the Capital, Provinces, Municipalities, Districts and Khans (what are referred to in the Constitution and commonly known as the “Organic Laws”), set out the roles and responsibilities of these authorities and their organizational/governance arrangements. Of these authorities, only provinces, districts and communes are relevant for REDD+ implementation, because these regional and local governance authorities are located by definition in rural areas in that contain forestland resources.
  

A Royal Decree enacted in 2008 established the National Committee for Sub-National Democratic Development (NCDD) to coordinate and lead the implementation of the Organic Laws, including reviewing functions and responsibilities of various line ministries/institutions, departments, units and other government authorities at all levels in order to identify the service delivery functions, responsibilities, powers and accountability that should be transferred to sub-national levels of government.
 The NCDD has drafted a 10-year policy framework, covering the period from 2010-2019, called the National Program for Sub-National Democratic Development (NP-SNDD), and is currently finalizing details of the first 3-year (2011-2013) implementation plan of the NP-SNDD. 

Under the Organic Laws, regional and local administrative authorities currently have no direct decision making authority over the use and management of most forestland resources in the country, which instead resides primarily within MAFF, MoE and Ministry of Economy and Finance (MEF), but they do have supporting functions.
 Communes are mandated to protect and preserve environmental and natural resources under existing legislation
, and are responsible for developing 5-year Commune Development Plans (CDP), rolling 3-year Commune Investment Programs (CIP) and Commune Land-use Plans (CLUP).
 The CIPs are basically the annually updated planning procedure for implementing CDPs that consist of clear development projects and budgets that are linked to district, line Ministry, donor and NGO priorities through the use of district integration workshops.  
Financial resources that support both the general administrative and local development expenditures of Commune Councils are allocated through the Commune/Sangkat (C/S) Fund. The C/S Fund is the RGCs mechanism for providing discretionary funds from the National Budget through MEF directly to the lowest level of government. Other sources of funds are available to communes for budgetary support purposes, including funds generated locally by communes through the levying of fees for service delivery functions or the imposition of local taxes as permitted by law.  It should be noted that any delegation of authority or responsibility by a line Ministry to local levels of government, whether temporary or permanent in nature, should also be accompanied with the necessary resources (both financial and human resources) to properly carry out the authority or responsibilities delegated.
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Strategic Framework for Decentralization and Deconcentration Reforms (2005)
The Strategic Framework for Decentralization and Deconcentration Reforms (D&D policy) is the policy document of the Royal Government that presented the vision and the basic principles of the RGC that guided the process of governance reform at provincial/municipal, district/khan and C/S levels over the past five years. The D&D policy identified the objectives of the national decentralization and deconcentration reforms strategy and methods to develop management structures at provincial/municipal, district/khan and C/S levels in order to achieve the objectives of decentralization and deconcentration reform strategy. 

The D&D policy document was critical for guiding the drafting and enactment of the Organic Law on Management of Capital, Provincial, Municipal, District and Khan Administrations (2008), and also helped to clarify how systems of local administration in urban areas would differ from how systems of local administration located in rural areas function and interact. 

In terms of deconcentration of service delivery functions from various line ministries to local administration units, the D&D policy adopted the following important guiding principal that is still followed by the RGC: the principle of “the greatest effectiveness and efficiency of delivery of public services by administrations closest to citizens and as ensure accountability to citizens”.   It should be understood by the reader that deconcentration of public services is focused on such functions as education, health care, water supply and sanitation, public registration (births, deaths, voter registration), local transport (local roads, bridges, pathways construction, maintenance and repair), irrigation, etc.  There is nothing in the D&D policy that would lead to the conclusion that the decision making or day to day management of State public natural resources, such as the Permanent Forest Reserve (PFR), NPAs or Fisheries would be deconcentrated to local territorial authorities at the district or commune level.

National Program for Sub-National Democratic Development 2010-2019

The NP-SNDD provides the framework for the comprehensive and well-coordinated process of deciding what service delivery functions that currently reside within the various line ministries should and will be deconcentrated to local governance authorities at the district and commune levels of government.  This process is to be coordinated by the NCDD and its technical secretariat located within the Ministry of Interior (MOI).  

While the first steps will be to map out what service delivery functions will be deconcentrated, this will need to be followed up with very careful processes involving the amendment of various Laws, Sub-Decrees and Prakas where necessary (law harmonization), and the transfer of both human and financial resources from the line ministries to the local government authorities that will be taking on the administrative or service delivery functions that are deconcentrated to them.

The NP-SNDD also clarifies that the provincial level of government will largely be taking on a regional planning and coordination role, as opposed to a service delivery role, with service delivery resting primarily at the district and commune levels of government, depending on the service that is being provided and where it would be best situated.  Again, service delivery is focused on items such as health, education, water supply and sanitation, irrigation, agricultural extension, and local infrastructure construction and maintenance, such as local roads, bridges, pathways, etc.  There is nothing within the current draft NP-SNDD to indicate that the management of State public natural resources, such as management of the PFR or NPAs, will be transferred to local government authorities. 

The NP-SNDD will be used to guide the development and implementation of more detailed implementation plans, the first of these, which was only in a draft outline format at the time of writing this report, will cover the period of 2011-2013.  

Sectoral Policies
Financial Sector Development Strategy 2006-2015

The overall objective of the financial sector development strategy is to support the development of a sound market-based financial system to support resource mobilization, effective financial resource allocation, and broad-based sustainable economic growth in the Kingdom of Cambodia.  The policy covers developments in the banking sector, including micro-finance institutions, development of a sound insurance industry, development of a financial securities market, and other priorities for creating a modern and efficient financial sector in Cambodia.  While there is nothing in this policy that refers to forestry activities in the country, it should provide the global community with confidence that the country is making efforts to put in place financial mechanisms that meet the requirements of sound international investment and risk management.
National Water Resources Policy (2004)

In January of 2004, the RGC adopted the country’s first National Water Resources Policy.  This broadly worded document recognized the importance of water resources within Cambodia, and calls for the sustainable development, use and conservation of these resources throughout the country.  The major weakness with this policy document is that it does not spell out concrete actions that are to be taken, what timelines are involved or what institutions, agencies or departments are responsible.  The only Ministry that is mentioned is the Ministry of Water Resources and Meteorology (MOWRAM), and only in a very limited sense.  Links between water resources and forest resources management is also very limited, with only passing reference in a few locations on how mismanagement of forest resources or forestry activities (logging, both legal and illegal) in general can have a negative impact on water resources in the country.

Declaration on Land Policy (2009)

The RGC adopted a declaration on Land Policy in July of 2009, which lays out broad principles and goals relating to land management principles in the country.  While this policy does not mention the forestry sector specifically, or management of forest resources in the country, it does state that the process of State land registration (both State public and State private) should be accelerated, and also calls for the development of a nationwide Land Information System (LIS) that is available for public reference.  

As part of the Land Information System, the policy calls for the “establishment of a geology information system and soil classification based on natural characteristic of land,” along with the development of a unified Geography Information System across the country under the coordination of the Ministry of Land Management, Urban Planning, and Construction (MLMUPC). According to the policy, the MLMUPC shall create a unit in charge of printing and distributing master maps, continue to install a Geodetic Network throughout the country and create a Leveling Network, and also establish a Permanent GPS Base Station.

The declaration on Land Policy further states that State land trustee authorities, such as the Forestry Administration (the FA being the State land trustee authority for the PFR) or MoE (the MoE being the State land trustee authority for NPAs), shall provide the MEF with an annual inventory so that it may produce reports on the use of state land for the Royal Government. The policy indicates that the public can receive this information from relevant State institutions, and that State land trustee authorities, along with territorial authorities at all levels (provincial, district, commune) shall be responsible for protection and ensuring accountability for public and private State land management.
Work is currently underway to develop a comprehensive Land Policy in the country.
Draft Spatial Planning Policy (2010)
A first draft of the Spatial Planning Policy was completed in 2010.  While one cannot predict what this policy will eventually look like, there are already provisions that stress the importance of the sustainable management of natural resources in the country, along with general principles that link Commune Land Use Plans (CLUP) with District and Provincial Land Use planning processes, and the land use plans of State land trustee authorities, such as the Forestry Administration (PFR) or MoE (NPAs), thus linking and integrating top down and bottom up land use decision making processes, and ensuring transparency and the participation of all stakeholders in land use decision making processes in the country.
Statement of the RGC on the National Fisheries Sector Policy (2005)
The RGC’s Fisheries Sector Policy sets out a broad vision and goals for ensuring the conservation and sustainable use of fisheries for current and future generations, while also linking the policy to the rectangular strategy in existence at the time the policy was adopted, the Socioeconomic Development Plan (now replaced by the NSDP), and the old Governance Action Plan (2001).  Of primary importance is the policy’s clear commitment to the support and development of Community Fisheries (CFi) as a mechanism for sustainable fisheries management, and the conservation of fisheries resources, which specifically includes the protection of important natural habitats such as flooded forests.

Strategic Planning Framework for Fisheries 2010-2019

The Strategic Planning Framework for Fisheries 2010-2019 sets out several key goals for the fisheries sector including Goal 3: the fisheries domain and associated resources are in a healthy and resilient condition and sustainably managed. Co-management, with the full participative involvement of local people throughout the process, is a fundamental principle of this goal. Under the goal, key indicators include (3.2) the mapping, demarcation and protection of flooded forest, (3.5) the area of critical fisheries habitats under sustainable management, (3.8) the strengthening of CFi to conduct effective Natural Resource Management, and (3.9) the impact of regulation on inland fisheries protected areas. Achieving these indicators would lead to reductions in the rates of flooded forest and mangrove loss, and potentially improvements in the overall area through replanting and regeneration (indicator 3.5).

The Strategic Planning Framework is intended to be modified over time to reflect changes in the governance priorities of the RGC, and is also meant to be used as a source of guidance and direction for the development and implementation of three important detailed policy planning documents with shorter time frames, including:

1. The Fisheries Development Action Plan:  This plan covers a three year time span from a programmatic perspective and is updated annually to cover the forthcoming three years.  As such, it is therefore a rolling plan.  It gives detailed direction and forms the key tool both for shaping the detailed activities of the FiA and informing Cambodia’s development partners about the Royal Government’s objectives for the fisheries sector over the period.  This is the plan that will be used to ensure that progress against the targets of the Strategic Planning Framework remains on track towards the achievement of the Royal Government’s goals for the sector.

2. The Annual Fisheries Plan:  This is a multi-part plan that covers the detailed outputs to be delivered and actions to be undertaken each year in order to work towards the overall development objectives.  It contains Sub-Programme Plans for each sub-sector (such as aquaculture, CFi development, the fisheries domain, post-harvest and quality, resource conservation and management, etc), and Activity Area Plans for each specific intervention.

3. The Fisheries Cantonment Annual Action Plan:  A Cantonment of the FiA supports each Province in Cambodia.  These Cantonments work closely with local organizations and people and are key to effective service delivery.  The FiA is working through the Cantonments to move immediate action planning closer to the people who are the intended beneficiaries of the overall planning process, which mirrors important principles contained in the RGC’s D&D policy.
National Forestry Policy (2002)
This document adopted by the RGC prior to passage of the Forestry Law (2002) is not so much a policy as it is a government statement on broad management principles.  It should be understood by the reader that the Forestry Law calls for the development of a National Forest Sector Policy, which is to be developed by a National Committee to Prepare the National Forest Sector Policy, chaired by the Minister of the Ministry of Agriculture, Forestry and Fisheries (MAFF).
  No timeline is established for updating this sectoral policy after initially approved by the RGC, as the Forestry Law only states that it may be revised if there are “significant changes in the conditions of the forest situation…” It is likely that the RGC considers this document to meet the requirements for a National Forest Sector Policy as mandated by the legislative branch.  
National Forest Programme (2010)

The Forestry Law states that the FA, “in compliance with the National Forest Sector Policy, shall prepare a National Forest Management Plan with broad participation from authorities and concerned communities…”, which is to be approved by the RGC and updated every five years.
   It appears that the current NFP meets the requirements for development of a National Forest Management Plan as required by the Forestry Law.
The NFP is probably the single most important sectoral policy document that currently exists for REDD+ implementation, and will continue to be so as it is updated and modified over time to reflect current conditions in the forest sector in Cambodia.  During 2008 and 2009, the FA, in coordination with other stakeholders in the forest sector, drafted the NFP as a strategic framework, designed to guide the implementation of the policy reforms mandated by the Rectangular Strategy and the NSDP. The forest policy reforms prioritized under the NFP build on the new legal framework for forests that has been established based on the 2002 Forestry Law, the Community Forestry Sub-Decree (#79/2003), Community Forestry Guidelines (commonly referred to as the CF Prakas, enacted in 2006), various Sub-Decrees enacted to establish Protection Forest areas within the PFR, the Sub-Decree on Delineation, Demarcation and Registration of the Permanent Forest Estate (#53/2005), and ongoing reform of the country’s forest concession management system. 

The NFP was formally approved by MAFF in early 2010, has been officially recognized by the Prime Minister, and is being promoted by the RGC and development partners alike as a key policy document that provides clear guidance for the sector.  One of the great strengths of the NFP is that it links and builds upon the legislative, regulatory and governance frameworks already in existence, rather than trying to change that which has taken years of hard work to put into place.  In addition, it clearly sets out actions that are to be taken by identified government actors over specific periods of time, thus making it a strong policy document that should be seen as a model for other sectors to follow. 

The NFP identifies nine strategic priorities, including contribution to the economy, climate change and REDD, forest governance, conservation of forest resources, improved forest management, and sustainable financing. The NFP prioritizes six programmatic areas that will receive emphasis over the next two decades in order to achieve these objectives, including: 

1. Forest Demarcation, Classification and Registration. Forestland is demarcated, classified and registered by MAFF and then entered on to the land register by MLMUPC. The NFP sets a target of maintaining 60% forest cover by 2015, based on the CMDGs, with 120,000km of forest boundaries demarcated by 2029.

2. Forest Conservation and Development of Forest Resource and Biodiversity. The NFP sets targets of 3 million hectares of Protection Forests, 0.5 million hectares of plantations, and 2.4 million hectares managed according to sustainable forest management guidelines, with 50% of processed wood for export being certified and establishment of a chain of custody system. REDD and carbon credits are identified as a crucial source of sustainable financing for forest conservation.

3. Forest Law Enforcement and Governance Programme, including law enforcement and forest crime monitoring and reporting.

4. Community Forestry (CF). The NFP sees local management as a key component of efforts to reduce deforestation and forest degradation and sets a national target of 1,000 CF groups registered, covering 2.0 million hectares. The NFP also identifies the importance of broadening strategies for alternative models of forest management beyond CF (the Forestry Law and Community Forestry Sub-Decree limits to implementation of CF to Production Forest areas), to include Community Conservation Forestry within areas designated as Protection Forest, and partnership forestry or Community Production Forestry at larger scales than currently implemented in Production Forest areas. 

5. Capacity and Research Development. Focused on building the institutional capacity of government actors responsible for forestland resources management and protection at all levels, and improving the ability of the government to carry out effective research in order to provide a sound basis for forestland resource management decision making in the country.
6. Sustainable Forest Financing. The NFP identifies REDD as a critical source of sustainable financing for implementation, and prioritizes development of national capacity to manage the proposed international REDD+ mechanism, including setting baselines and improving capacity for forest carbon monitoring.

National Protected Area Strategic Management Plan

The MoE shall develop a National Protected Area Strategic Management Plan (NPASMP), which shall be endorsed by the RGC. The Strategic Management Plan is essentially a policy document that describes the current status assessment of all existing NPAs in the country, management objectives or goals to be achieved and how to achieve them, particularly for priority NPAs, and the benefits or services that the NPAs should deliver, including environmental services, recreational activities, contributions to scientific study, economic development, and contribution to international relations.  Development of the plan should be through an open and transparent

The NPASMP could be similar in format to the NFP or the Strategic Planning Framework for Fisheries, and the information in this sectoral policy that relate directly to forest resources existing within NPAs should be linked to, and ultimately incorporated in, the NFP.  Like the NFP, the NPASMP shall be updated at least once every five years; both policy documents should be placed on the same review, update and endorsement schedule in order to maximize coordination opportunities and the efficient use of limited government resources, similar to how the Rectangular Strategy and NSDP have recently been brought into sync with one another.

Land Classification in Cambodia (State Public, State Private, Private Land)
The Land Law (2001) classifies the various types of land-property within the Kingdom of Cambodia and the ownership rights that are available with the different classifications.  Other laws and regulations provide additional classifications that are particularly important for REDD+ implementation, which fit within this overarching framework, such as the Forestry Law (2002), the NPA Law (2008), and the Fisheries Law (2006).  These additional classifications will be further explored in the next section on the Management/Regulation of Forestland Resources in the country.   

The Land Law creates three distinct types of land-property classification in Cambodia: State public property, State private property and private property.  Private property is further classified based on the ownership rights involved, such as the private land property rights of indigenous communities, which are jointly owned under a collective title.

State Public Property

State public property is land and other property held by the State in public trust, which carries a public interest use and includes the following:
 
· Properties of a natural origin, such as natural forest resources, navigable or floatable waterways, lakes, seashores, etc;

· Properties that are developed for general use, such as the harbor in Sihanoukville, railways and railway stations, airports, etc.

· Property made available for public use, such as roadways, public parks, or natural reserves;

· Property that provides a public service, such as public schools and universities, administrative buildings or public hospitals;

· Properties of archeological, cultural or historical significance, such as the temples at Angkor;

· Royal properties, such as the Royal Palace.

It is important to note that State public property may not be sold or transferred to other legal entities, though it may be subject to rights of occupancy, co-management and use that are temporary (though renewable), such as a CF Agreement in a Production Forest Area, or Conservation Concession in a Protection Forest of the PFR or Core/Conservation zone of a NPA.
  The Land Law creates a limited exception to the above rule regarding transfer of State public property to other legal entities, where areas of State public forestlands found to have been traditionally used by an indigenous community may be granted by the State to the community under collective title.

The Land Law does say that State public property may be reclassified as State private property if the property loses its public interest use.
  For example, the land and buildings that are owned and occupied by a Government office would be considered as State public property.  If the government moved the location of the Government office and the property became vacant, then it would lose its public interest use and could be reclassified as State private property. 
State Private Property

State private property is land and other property that is owned by the State or public legal entities that does not have a public interest use (owned by the State or public legal entity, but does not fit the definition of State public property as outlined above).
  State private property can be described as excess or idle land that is held by the State or a public legal entity.  The main difference between State private property and State public property is that State private property may actually be sold or transferred to other legal entities, such as the eventual permanent transfer of properties within the Social Land Concession (SLC) framework to the target land recipients therein.

Land concessions that are for a social or an economic (agro-industrial) purpose, may only occur on State private land property, though other types of concessions or long-term leases may be granted on State public land property.

Sub-Decrees that outline the conditions and procedures relating to the mapping, registration, management, lease, transfer, sale and reclassification of State private property were enacted in 2005 and 2006 as mandated by the legislative branch in the Land Law, which will be further discussed below. 

Private Property

Private property, or property that is under private ownership, is property within the Kingdom of Cambodia that is owned by natural persons or legal entities other than public legal entities.  Owners of Private property may use it in any way, as long as the use does not create a nuisance or is not prohibited by law or deed restrictions placed on the property.  Private property, in very general terms, may be leased, used as collateral, inherited, or transferred to other individuals or legal entities.

Ownership of private property takes various forms based the number of people or legal entities that own the property and the rights of use that they have, such as individual ownership, collective ownership, undivided ownership, co-ownership and joint ownership.
   For example, an indigenous community can be granted private property rights in the name of the community under collective title.
  Buddhist monastic communities may also be granted private property rights under collective title.

Overview of State Land Management Legal Framework
In recent years the RGC has put into place several important regulatory legal documents subsidiary to the Land Law (2001) relating to the management, registration, mapping, and planning for State lands.
  The following provides an overview of these legal instruments and the provisions that they contain.  It is important to note that the RGC (Prime Minster and CoM) is the ultimate State land management authority in the country, primarily because it is the highest level of the executive branch of government, though the authority is recognized within the legal framework.
 Next in line in the legal hierarchy established over State land management is the MEF, which is not only responsible for maintaining the inventory of all State properties in the country, but also has been granted authority by the legislative branch as the oversight/coordination/approval authority over State properties, which includes the approval and oversight of any leases or concessions over State land in the country:

The Ministry of Economy and Finance is the executive agency of the Royal Government in managing state property in terms of selling, leasing, transferring, and other arrangements with regard to state property, and granting of various state concessions, including undertaking inventories. All contracts on the management of state property and the granting of state concessions related to public finance shall be under control and approval of the Minister of Economy and Finance.

The MLMUPC also has a critical role to play in matters related to State land management in the country, as it is the responsible State agency for registering all State land (public and private) in the country, oversees and coordinates efforts at State land identification and mapping prior to registration, sets the national standards for mapping of State land, and maintains the official repository of all State land maps in the country.
   It should be noted that final proof of ownership rights over any parcel of land property in Cambodia is manifested through proper documentation in the official land registry.  Other evidence can be used as proof of ownership prior to registration, but official registration in the land registry is the ultimate proof of land ownership rights in the country. 
  Finally, the Council for Land Policy (CLP) acts as a multi-ministerial national level policy development and implementation coordination body on issues relating to land management in the country.
  The CLP possesses decision making and conflict resolution authority on issues relating to State land mapping and registration that cannot be solved at the district, provincial, or ministerial level, and guides the development of land management policies, rules and regulations in the country.  Assistance to the CLP is provided by a General Secretariat located within the MLMUPC.

Sub-Decree on State Land Management (2005)

This Sub-Decree lays out the procedures for the classification of State land as public or private based on the definitions provided in the Land Law mentioned above, the systematic mapping of all State land, and ultimately the registration of all State land in the country. The Sub-Decree includes a hierarchical administrative review process to adjudicate and resolve any disputes regarding classification and ownership (district level review, provincial level review, MLMUPC level review, review by the CLP, and if needed, ultimate decision making on any matter regarding State land by the CoM).
  The roles and responsibilities of the district and provincial State land working groups in these regards are also outlined.  It also presents the concept of State land “trustee authority,” which is any state entity or territorial authority (provincial, district and commune administration) that has been delegated regulatory and management jurisdictional authority over specific areas of State land in accordance with the law, such as MAFF/FA over the PFR, or MoE over NPAs.
 

In addition to the items above, the Sub-Decree outlines important procedures on the reclassification of State land from State private to State public (requiring enactment of a Sub-Decree), and reclassification of State land from State public to State private (requiring enactment of a law).  There are also provisions relating to land use planning for lands not under the trustee authority of another State entity at the provincial level, establishment of publicly accessible State land maps at the provincial level of government, and provisions for proposing use of State private land, such as for economic land concessions, to higher land management authorities by provincial level territorial authorities.

Sub-Decree on Rules and Procedures for Reclassifying Property of the State and of Public Legal Entities [State Property Inventory, Lease, Sale, Exchange & Reclassification] (2006)
This Sub-Decree provides the general principles, strategy and legal procedures for the management of State property in relation to inventories of State property, lease of State property and sales or exchange of State private property in Cambodia.

In terms of the State property inventory, MEF is given the role of “State Property Management Authority,” which has to compile an annual inventory of all State property and present the inventory to the CoM.  All State Property Possession Authorities must conduct their own annual inventory of all State property under their control, and submit this information in duplicate to the MEF by the end of the first quarter of every year.
   The inventory submitted to MEF should include any land property over which the State Property Management Possession Authority exercises jurisdictional trustee authority.

Important for potential REDD+ arrangement purposes, the Sub-Decree lays out general procedures for the lease of State public property, such as natural State forestland resources in the country.
  The State Property Possession Authority with responsibility over the property in question shall propose such a lease to the State Property Management Authority (MEF) for review and submission to the RGC for approval.  Depending on various factors, including the nature of the State public property to be leased, either a public bidding procedure may be used to determine the price to be paid for the lease, or a price will be negotiated.  A lease of State public property shall not result in a change to the general character of the State public property in question or its use classification, result in the property ceasing to provide a public function, or otherwise dramatically change the nature or use of the State public property in question. The Sub-Decree indicates that a lease of State public property shall not be for a period greater than fifteen years, but this provision most likely only applies to renewable short-term leases (See the note on duration of leases and concessions below).

Sub-Decree on Commune/Sangkat Land Use Planning Procedure (2009) 

This Sub-Decree lays out the general procedures and principles for conducting a commune land use plan, or what is commonly referred to in Cambodia as CLUP.  The CLUP process is intended to be participatory and transparent in nature, involve all relevant stakeholders (including any government entities that have jurisdictional trustee authority over State land within the commune in question), facilitated and reviewed by the district State land working group, with final review and approved by the provincial State land committee.  Upon the request of a commune that decides it desires to conduct a CLUP, it is the responsibility of the district State land working group to assist the commune and facilitate the process of developing the plan.  

A CLUP is to have immediate, medium and long-term land use plans, and should link to the CDP and CIP processes.  While a commune cannot dictate their desires for the use of State land located in a Commune to the government entity with jurisdictional “trustee authority” over the land in question, they should communicate their desires and forward requests, and take into account any plans that the trustee authority has had approved for the State land in question and incorporate this into the overall CLUP. 

Three Sub-Decrees on Procedures of Establishing Cadastral Index Map and Land Register (Systematic Land Registration), Sporadic Land Registration, and Organization and Functioning of the Cadastral Commission (all three enacted in 2003)

These three Sub-Decrees are all geared towards supporting the process of registering and titling private parcels of land, but as more attention has been shifting in the country over recent years towards the importance of delineation, demarcation and registration of State land, their application has become broader.  

During systematic registration processes, which up till now have been largely focusing on urban and suburban areas in the country, the technical teams assembled to handle this task should also include mapping, classification and registration of any State public or State private lands as well.  In cases where a State entity with jurisdictional trustee authority is conducting a State land delineation, demarcation and registration exercise where no systematic registration is taking place, then the necessary human and other resources will have to be specially mobilized and financed in order to carry out a sporadic registration of the land or lands in question (coordination with MLMUPC, since this is the Government authority ultimately responsible for registration of all land property in the country).

The Sub-Decree on the Organization and Functioning of the Cadastral Commission lays out this government entities role in conciliating the resolution of disputes relating to land ownership adjudication processes.  Land disputes involving State land are not to be conciliated by district or provincial level Cadastral Commissions, but rather should be reviewed and decided upon by the national level Cadastral Commission.
 It should be noted that classification of rural areas of State land as State public or State private should be handled through procedures involving district State land working groups, provincial State land committees, the MLMUPC, the CLP, the CoM and the court system (only after a final government administrative decision has been made that can be appealed by an aggrieved party).

Technical Guideline Prakas Enacted Relating to State Land Management 

A number of technical guidelines (Prakas) directly subsidiary to the Land Law have been enacted that provide the detailed procedures and processes that relate to the management of State land described above.  As this report is only intended to provide a simple overview of the policy, legal and governance frameworks that apply to potential REDD+ implementation in the country, an in depth analysis of these technical legal documents is not feasible.
 The following is a list of some, though not all, of the technical guideline Prakas enacted relating to State land management in the country:  

· Inter-Ministerial Prakas on Determination of the Revenues from the Cadastral Service Fee (2002)

· Prakas on the Guidelines and Procedures of the Cadastral Commission

· Inter-Ministerial Prakas on Determination of the Competence of the Court and Cadastral Commission Regarding Land Disputes (2003)

· Inter-Ministerial Prakas on Roles and Responsibilities of C/S in Land Registration Matters (2005)

· Prakas on Identification and Mapping of State Land and State Land Classification (2006)

Overview of Legal Framework for Management of Forestland Resources 

While MEF possesses a broad overarching oversight management authority over all State property in the country, what is referred to as “trustee authority” in the Sub-Decree on State Land Management (2005) has been delegated to various government entities within the RGC over forestlands in the country.  Generally speaking, the legislature has created clear lines of management and regulatory jurisdictional authority over forestland resources in the country over the last ten years.  In some instances, where allowed by law, this jurisdictional authority over areas of forestlands has been further delegated to lower levels within a government institution’s internal structure.  In some instances, the currently existing legal framework has clear mechanisms that allows for local communities to organize, request and be granted various forms of limited management and regulatory authority over forestland resources that they live in or near.

State Public Forestlands Under MAFF/FA Jurisdictional Trustee Authority

The Forestry Law (2002) is the primary piece of legislation that creates jurisdictional and procedural framework for the management, development, use and conservation of forest resources in Cambodia.
 This Law clearly states that MAFF has general jurisdictional management authority over forests with one notable exception that the legislature clearly carved out (issues relating to the jurisdictional trustee authority over flooded forests is covered by the 2006 Fisheries Law):

The State delegates management of Nature Protected Areas to the Ministry of Environment as stated in provisions of the Environmental Protection and Natural Resources Management Law of 24th December 1996, the Royal Decree on the Establishment and Designation of Nature Reserves on 1st November 1993 and other legislation.

The Forestry Law also makes clear that the FA is the government authority within MAFF that is delegated the jurisdictional trustee authority over forest resources in accordance with the National Forest Sector Policy and the Forestry Law.
  The FA is organized at the national level into seven separate departments with various roles and responsibilities relating to forestland resource management in the country.  These include following:

· Department of Administration, Planning and Finance;

· Department of Forest Management and Community Forestry;

· Department of Wildlife and Biodiversity;

· Department of Forest Plantation and Private Forest Development;

· Department of Litigation and Law Enforcement;

· Department of Forest Industry and International Cooperation; and

· Institute of Forest-Wildlife Research and Development

At the sub-national level the FA is organized into four inspectorates, fifteen cantonments and fifty-five divisions, which generally follow the jurisdictional administrative boundaries of local government territorial authorities in the country and helps to ensure proper coordination with these authorities on land resource management issues.

The Forestry Law creates a nested State public forestland resource categorization system for management purposes, which recognizes and builds upon the State land management categories of the Land Law.
  These categories include the Permanent Forest Estate, Permanent Forest Reserve, Production Forest, Protection Forest and Conversion Forest.
Permanent Forest Estate

The Permanent Forest Estate is defined in the Forestry Law as encompassing the Permanent Forest Reserve (State public land) and Private Forests (“Forest plantation or trees, whether planted or naturally grown on private land under registration and legal title pursuant to authorized legislation and procedures”).

Permanent Forest Reserve

The PFR is comprised of all State public forestland, other than flooded forestlands managed under provisions in the Fisheries Law and forestlands in NPAs managed under provisions in the NPA Law.  The PFR is further categorized as Production Forest, Protection Forest and Conversion Forest.

Production Forest

Areas within the PFR categorized as Production Forest are to be primarily managed and used for the sustainable production of timber and non-timber forest products, and can include areas under forest concession, forestland areas permitted for annual coupe production of forest products, degraded forestlands, areas of forestland reserved for forest regeneration or plantation, and forestland areas that have been granted to local communities to manage and benefit from under a CF agreement.

While forest concessions are discussed in detail below in the section of this report on granting concessions, timber and non-timber forest product harvest rights in the PFR can be granted through a competitive bidding process for domestic supply purposes to individuals, companies and communities, what are commonly referred to in the country as annual coupes.  It is the responsibility of the Division Chiefs to submit management plans for annual coupe production forest areas within their jurisdiction to the Director of the FA for approval.

Areas of Production Forest can also be allocated for the planting of trees to individuals, companies and communities.  According to Article 46 of the Forestry Law, “Any individuals that plant trees on… State forestlands where they have been granted user rights have the right to maintain, develop, use, sell, and distribute their products.”  If the trees planted are harvested for commercial purposes, the individual, company or community must have a harvest permit from the FA.
  The RGC has put in place rules and procedures relating to the granting of areas of State public forestlands to be used for the planting of trees in Production Forest Areas.

Chapter 9 of the Forestry Law lays out the basic principles and rules for the Minister of MAFF to grant areas of the PFR to communities living in or close to the PFR for the purpose of establishing and managing CF in the country.  While the Law states that CF Agreements are limited to fifteen (15) years in duration, which is the standard time period for community natural resources co-management agreements in the country, they can be renewed if the CF agreement and management plan (management plans are to be reviewed and updated at least every five years) are complied with.
  While communities have the right to harvest timber and non-timber forest products in the PFR for traditional use purposes without the need for harvest permits or payment of royalties and premiums, communities are required to have permits issued and pay royalties and premiums for any commercial harvests of forest products.
 Important in relation to REDD+ arrangements in the country, the Law clearly states that “a local community can not use the Community Forest in the form of a concession, nor sell, barter or transfer its rights in such forest to a third party.”
   The Community Forestry Sub-Decree (2003) and technical Prakas on Community Forestry Guidelines (2006) provide the detailed rules and procedures for implementing CF in the country.  Nothing in the Forestry Law or subsidiary regulations would limit or prohibit communities from participating in benefit sharing arrangements established as an essential element of REDD+ implementation in the country.

Protection Forest

According to Article 10 of the Forestry Law, “Protection Forests shall be maintained primarily for protection of the forest ecosystems and natural resources therein,” and can be established for the following: Reserve forests for special ecosystems, research forests, forests for regulating water sources, forests for watershed protection, recreation forests, botanical gardens, and religious forests. It is the responsibility of the Minister of MAFF to propose the designation of a Protection Forest in the PFR to the RGC, which shall be established through the enactment of a Sub-Decree.
  
While there is no mechanism by which an area of Protection Forest could be granted to a community in the form of a CF in the Forestry Law or the Sub-Decree on Community Forestry (2003), communities may exercise traditional access and use rights within Protection Forests, as long as such traditional use activities only have a minor impact on the forest resources in question.
  Under current provisions of the Forestry Law, if a CF type arrangement were desired within an area designated as Protection Forest, then the forestlands proposed to be included in such an agreement would have to be reclassified by the RGC as Production Forest.  An option to such and approach would be to amend the Forestry Law to allow for CF in Protection Forest areas, a process that could take years. The NFP has called for the creation of mechanisms to allow for CF types of arrangements in Protection Forest areas, what are being referred to as Community Protection Forests.   How these mechanisms will be structured is not entirely clear, but apparently it will be done through zoning arrangements incorporated into the required Protection Forest management plans. 

Conversion Forest
Conversion Forest is essentially a temporary designation that the FA and MAFF can create within the PFR, the designation being a step in a process towards reclassifying areas of State public forestland to State private land so the reclassified areas can be used for another purpose, such as for SLCs, ELCs or even sold.  According to Article 10 of the Forestry Law, “Conversion Forestland for other development purposes is idle land, comprised mainly of secondary vegetation, not yet designated for use by any sector that shall be classified as Permanent Forest Reserves until the Royal Government decide to use and develop the land for another purpose.”  As stated in Article 16 of the Land Law and the Sub-Decree on State Land Management (2005), reclassification of State land from State public to State private requires enactment of a law by the legislative branch of Government (National Assembly and Senate).
State Public Forestlands Under MAFF/FiA Jurisdictional Trustee Authority

The Fisheries Law (2006) gives the regulatory and management jurisdictional trustee authority over flooded forestlands, what are referred to more precisely in the Law as flooded forests and mangroves, to MAFF and the FiA.
   Areas of permanently protected forest, such as in core and conservation zones of a NPA, shall not be considered as flooded forest; these areas are under the direct management authority of MoE.
 

Similar to provisions in the Forestry and NPA Laws, areas of the Fisheries Domain may be granted to communities by MAFF, including areas of flooded forestlands; a CFi community may not sell, exchange, hire, donate or divide areas granted to them.
 Rules and procedures for the establishment and management of community fisheries are outlined in the Sub-Decree and Prakas on CFi that have been enacted by the CoM and MAFF respectively. Important for REDD+ implementation purposes, the Fisheries Law clearly states in Article 9 that the “use of fishery domain for non-fishery related purposes must be approved by the government following the proposal of the Minister of Agriculture, Forestry and Fisheries.”  Article 9 also indicates that the fisheries domain is State property and is to be established through Sub-Decree by the RGC.
State Public Forestlands Under MoE Jurisdictional Trustee Authority

MoE and its secretariat for management of NPAs, the General Department of Administration for Nature Conservation and Protection (GDANCP), has been granted the jurisdictional trustee authority over NPAs in Cambodia.
  The GDANCP is organized into six specialized departments; Department of Administration, Planning, Accounting and Finance; Department of Research and Community Protected Area Development; Department of International Convention and Biodiversity; Department of Wetland and Coastal Areas; Department of National Parks; and, the Department of Wildlife Sanctuaries.

While the currently existing NPA system in Cambodia was originally established and amended through the promulgation of various Royal Decrees, the legislature formally recognized and gave Constitutional legitimacy to the previously established Nature Reserves through enactment of the NPA Law (2008).
  While recognizing the already existing NPA system in the country, Article 8 of the Law also provides that “establishment or modification of a  nature protected area shall be determined by a Sub-Decree” after a proposal for such establishment or modification has been submitted by MoE to the RGC that takes into account research and public consultations on the matter.

NPAs in Cambodia can be classified as National Park, Wildlife sanctuary, Protected landscape, Multiple use area, Ramsar site, Biosphere reserve, Natural heritage site and Marine Park; these classifications have yet to be defined by Sub-Decree as required under the Law.
  Article 11 of the NPA Law requires that every NPA “shall be divided into four (4) management zoning systems as the follows:” 

1. Core zone: Management area(s) of high conservation value containing threatened and critically endangered species, and fragile ecosystems.  

Access to the zone is prohibited except the GDANCP officials and researchers who, with prior permission from the MoE, conduct nature and scientific studies for the purpose of preservation and protection of biological resources and natural environment, with the exception of national security and defense sectors. 

2. Conservation zone: Management area(s) of high conservation values containing natural resources, ecosystems, watershed areas, and natural landscape located adjacent to the core zone.  

Access to the zone is allowed only with prior consent of the GDANCP officials in the area, with the exception of national security and defense sectors.  

Small-scale community uses of non-timber forest products to support local ethnic minorities' livelihood may be allowed under strict control, provided that they do not present serious adverse impacts on biodiversity within the zone.  

3. Sustainable use zone: Management area(s) of high economic values for national economic development and management, and conservation of the protected area(s) itself, thus contributing to the local community, and indigenous ethnic minorities’ livelihood improvement. 

After consulting with relevant ministries and institutions, local authorities, and local communities in accordance with relevant laws and procedures, the Royal Government of Cambodia may permit development and investment activities in this zone in accordance with a request submitted by the Ministry of Environment. 

4. Community zone: management area(s) for socio-economic development of the local communities and indigenous ethnic minorities and may contain existing residential lands, paddy field and field garden or swidden (Chamkar).  Issuing land title or the granting of permission to use land in this zone shall have prior agreement from the Ministry of Environment in accordance with the Land Law.

Similar to the Forestry and Fisheries Laws, Chapter 6 of the NPA Law lays out general rules and procedures authorizing areas located within Sustainable Use Zones to be granted to a community in the form of a Community Nature Protected Area (CNPA).  Areas can be granted for a period of fifteen (15) years, with renewal based on a community’s compliance with the CNPA agreement and management plans (management plans must be reviewed and updated every three (3) years).
  In accordance with Article 26 of the Law, “communities and indigenous ethnic minorities shall not have the rights to clear or work forestlands in the community protected areas allocated to it, pursuant to the agreements with the Ministry of Environment, to practice agricultural farming or to claim title over the land, or to sell, lease, pawn, donate, share, divide or transfer the areas under its own management to any person or legal entity.”  A draft CNPA Prakas had been written and was going through a public consultation process at the time this report was written. 

The subsidiary regulations (Sub-Decrees and Prakas) that the legislature has mandated be enacted under the NPA Law so it can be properly implemented have not been put in place by the RGC or MoE.  A list of all Sub-Decrees and Prakas mandated under the Law have been listed in Annex #2, Subsidiary Rules and Regulations Required for Effective Implementation of the Nature Protected Areas Law as Intended by the Legislative Branch of the Kingdom of Cambodia.

State Public Forestland Located on Cultural Heritage Sites

There are areas in Cambodia where there exist State public forestlands that are not under the direct jurisdictional trustee authority of MAFF/FA, MoE or MAFF/FiA.  These are forestlands included in Cultural Heritage sites covered by the Law on Cultural Heritage (1996).  The most important trustee authority recognized for the protection and management of such sites is the APSARA Authority (APSARA), which was first recognized by a Royal Decree issued in 1994 as having the authority to protect and manage the Angkor temple complex sites in the Siem Reap region.

It should be noted that, unlike with forestland areas that are under the jurisdictional trustee authority of the Fisheries Administration or MoE, the Forestry Law makes no mention of a distinct jurisdictional set aside over the management and regulation of forest resources located within cultural heritage sites under the protection and management authority of APSARA or other authorities.  However, the recently enacted Sub-Decree on the Organization and Function of the APSARA Authority makes clear reference to APSARA’s management and regulatory authority over such resources located on lands under its jurisdictional trustee authority.
  As with MoE in NPAs, it would be assumed MAFF has the authorization to cooperate with APSARA on enforcement activities for all forest offenses defined in the Forestry Law that occur within Cultural Heritage sites under APSARA’s jurisdictional trustee authority.

Private Forestlands (Indigenous Community Lands and Other Private Lands)
Private forest is defined as “forest plantation or trees, whether planted or growing naturally, located on private land that has been legally registered and titled pursuant to authorized legislation and procedures.”
  While the FA does not have management jurisdictional trustee authority over these forestlands, they do have regulatory authority over them.  For example, depending on the land involved, the FA could provide extension services and regulate how the forestlands are used in order to control fire hazards or control pests, or place limitations on what types of tree species are grown.  As stated in Article 61 of the Forestry Law, tree “planting on private land may be done by private entities in accordance with rules on private forest as stated in Article 46 of this law.”

Indigenous Community Private Forestlands

Under the Land Law (2001), lands identified as being traditionally used by indigenous communities in Cambodia can receive collective title.
  The Land Law essentially creates a unique situation for such indigenous community title, which is also recognized in the Forestry Law (2002) and clarified in the recently enacted Sub-Decree on Procedures for Registration of Land of Indigenous Communities (2009), in that forestlands that have been found to be traditionally used by the community for purposes such as spirit forest, cemetery forest, or reserved land for swidden agriculture (shifting cultivation), which would are classified as State public land, can be included in the collective title and still be used for such purposes.
 The rights granted over these forestlands are limited in that the land cannot be alienated (sold or encumbered by debt) and must continue to be used in a traditional manner (the land should remain in a natural state and continue to be used in a traditional manner).
  Essentially, the rights over land classified as State public forestlands are granted to an indigenous community through a collective title and are limited by a deed restriction.  If the deed restrictions are not complied with, then the property ownership can revert back to the original property owner (the State).

MAFF or MoE, depending on the location of the forestlands covered by the indigenous community collective title in question, would still have regulatory authority over the areas of State public forestland that is conveyed through the collective title (with the deed restrictions mentioned in place).  In other words, these government institutions maintain regulatory authority to ensure that the forest areas are used in a traditional manner and the State interests are protected.  The community has the possession, use and management land property rights transferred to them, with limitations (they can't do anything they want to with the land; they have to use it in the traditional way envisioned).  This means cemetery forest remains as cemetery forest, spirit forest remains as spirit forest, and the swidden/shifting/fallow areas remain managed as such, with the regulatory authority policing the deed restrictions.  The community could not, for example, build a casino in an area that is intended as spirit forest.
Other than very clear limits placed on the amount of State public land that can be used as spirit forest or cemetery forest (seven hectare limits for both),
 it is not clear how much State public forestland the RGC will ultimately allow to be included in a collective title of an indigenous community.  This will have to be determined on a case-by-case basis with the coordinated involvement the MLMUPC and the State public land trustee with jurisdictional regulatory authority over the area in question (MAFF/FA or MoE/GDANCP).
With regards to REDD+, the existing legal framework is not clear as to whether an indigenous community that has been granted natural forestlands in their collective title could then directly sell the carbon stored within the trees growing on such forestlands.  This is a "gray" area of the law that can be clarified in the future after exploring possible options for implementation.  It is recommended that the RGC allow indigenous communities to have the right to directly sell carbon credits that exist on land that has been granted to them through collective title.
“Territorial Authority” Management of Forestland Resources

Under the existing legal framework in Cambodia, including the Forestry Law (2002), NPA Law (2008), Fisheries Law (2006) and the Organic Laws covering the administration and management of provincial, district and commune level territorial authorities (2001 & 2008), there is very little in the way of provisions that provide mechanisms for the delegation of direct management over forestland resources to territorial authorities in Cambodia.  The only specific provisions that the legislature has enacted, which authorize such delegation to territorial authorities, can be found in the NPA Law.

The NPA Law states that provincial or district NPAs can be created by Sub-Decree enacted by the CoM.
 Both the Forestry Law (2002) and the Fisheries Law (2006) are silent regarding the delegation of management authority over State forestland resources to territorial authorities.  It could be argued that the legislative branch also intended to allow for the delegation of management over State forestland resources covered by the Forestry and Fisheries Laws (PFR and Flooded Forests), since there is nothing in these laws that explicitly prohibits such a delegation to a territorial authority.   This would be considered to be an expansive interpretation of the law, and such a delegation should, like those considered under the NPA Law, be done through Sub-Decree enacted by the CoM.
Illustration Showing Interplay of State Land Classification and Forest Resources Management

The illustration provided in Annex #1 is designed to provide the reader with a simple overview of the system of State land property classification and jurisdictional trustee authority relationships over forestland resources management in Cambodia.  The information within the illustration is based on the sections of this report presented above relating to State land classification and forestland resources management. The illustration is not intended to represent every possible legal issue that might arise relating to State land classification and forestland management, and should be viewed by the reader as an oversimplification of a complex legal environment.  The illustration should not be relied upon for any specific legal question that might arise, which would require more detailed legal analysis depending on the factual circumstances at hand. 
Mechanisms for Granting Concessions in Cambodia and Solutions for REDD+

The term “concession” is widely used in Cambodia for various arrangements over the use of State land, including what could be considered long-term leases of State land.  This section discusses the mechanisms in place for granting concessions in Cambodia, and attempts to identify workable solutions within the existing legal framework for establishing REDD+ arrangements involving State public forestlands in the country with interested investors.   As a general principal for concession type agreements involving State land resources, the RGC has declared the following:

State land can be granted for social land concessions, economic land concessions or other concessions if the land has been registered in the Land Register as state public or state private land and in accordance with the legal procedure.

Concessions under the Concession Law (2007)

The Concession Law (2007) is generally quite narrow in its application, in that it only applies to physical infrastructure project type concessions in the country, and has no application to other types of concessions, such as land concessions covered under the Land Law (2001), or forestry concessions covered under the Forestry Law (2002).
  Article 5 of the Law states as follows:

Concession Contracts in relation to Infrastructure Facility providing directly or indirectly services to the general public may be entered into by the relevant authorities in the following sectors:

(a) power generation, power transmission and power distribution;

(b) transportation facilities and systems such as roads, bridges, airports, ports, railways and man-made canals;

(c) water supply and water treatment;

(d) infrastructure for telecommunication and information technology;

(e) infrastructure facility for tourism projects such as tourism sites and museums;

(f) infrastructure for gas and oil sectors such as oil and gas pipelines;

(g) sewerage, drainage and dredging;

(h) solid waste management and treatment;

(i) public infrastructure related to health, education and sport sectors;

(j) infrastructure related to special economic zones and social housing;

(k) irrigation and agriculture related infrastructure; or

(l) other sectors for which a specific law allows for the granting of Concessions.

This Law is not applicable to REDD+ implementation in Cambodia, since REDD+ type arrangements should not involve the construction of any infrastructure facilities as defined in this legal instrument. 

Land Concessions Under the Land Law (2001)

With regards to concessions, the Land Law only prescribes rules on what are referred to as “land concessions” for social and economic purposes, and mandates the promulgation of Sub-Decrees for these two types of concessions in Cambodia.
  Article 49 of the Law describes these specific types of concessions as follows:

Land concessions responding to a social purpose allow beneficiaries to build residential constructions or to cultivate lands belonging to the State for their subsistence.  Land concessions responding to an economic purpose allow the beneficiaries to clear the land for industrial agricultural exploitation of land in the territory of the Kingdom of Cambodia.

While “land concessions”, which includes Social Land Concessions (SLC) and Economic Land Concessions (ELC), are currently not a suitable legal mechanisms for implementing envisioned REDD+ arrangements in the country, they are explored in some detail in this report because they represent a very real and important source of competition for scarce land resources in the country, and have both been linked to the loss of naturally occurring forestland resources by some commentators.
   In addition, there might be an opportunity to amend language in the existing Land Law and the Sub-Decree on Economic Land Concessions (2005) in order to allow ELC concessionaires to use a portion of the land that has been granted to them for the purpose of generating REDD+ carbon credits as opposed to clearing the land for industrial agricultural exploitation as currently allowed under the Land Law.

With regards to other types of concessions in Cambodia, Article 50 of the Land Law states the following:

There may be several other kinds of concessions such as authorizations for the use, development or exploitation of State land, whether or not related to rendering a public service, such as mining concessions, port concessions, airport concessions, industrial development concessions, fishing concessions. These concessions do not fall within the scope of the provisions of this law.

Sub-Decree on Social Land Concessions (2003)

This Sub-Decree represents an important land management and poverty reduction tool along with an important grant of authority to the Commune Councils.  The purpose of the Sub-Decree is to “define the criteria, procedures and mechanisms for the granting of SLCs for residential use and/or family farming,” and creates a mechanism whereby the government may grant “state private land” to eligible heads of poor families that, depending on the circumstances, are in need of the land for residential or family farming purposes.
 The SLCs initially only carry a grant of use and occupancy, though this may convert to a full right of ownership registered and title issued if recipients of the land allocated follow defined criteria within the program for five years.

The Sub-Decree creates both a local SLC program, representing a bottom-up approach that is initiated by Commune Councils or individuals through the Commune Councils, and a national SLC program, representing a top-down approach that is initiated at the national level by relevant ministries or institutions.  The Sub-Decree sets up a clear governmental structure for implementation, with the Commune Councils at the local level, State land working groups, whose primary role is to provide technical assistance to the communes, at the district/khan level, Land Use Allocation Committees that include three technical support units (Land Technical Support Unit, the Target Land Recipients Selection Technical Support Unit and the Development Technical Support Unit) at the provincial/municipal level, and the multi-ministerial National Social Land Concession Committee at the National level.  The National Social Land Concession Committee is subject to supervision from the CLP.

The role of the Commune Council is to initiate the rather complicated process and create the plans for local SLC programs, including identification of available land and infrastructure, identification of land recipients, carrying out environmental and social impact assessments, implementing the plan, reviewing the plan annually, and other duties as required.  Assistance in preparing, implementing and reviewing the plan is provided from the district and provincial levels of government.  Approval of the local SLC plan is granted at the provincial level with review at the national level.  The procedures and role of Commune Councils for national SLC programs is not entirely clear within the Sub-Decree, but it is envisioned that Commune Councils would play an important role in preparation of the plans as they are linked to the CDP, CIP and CLUP processes. It should be noted that there are a number of notice and recordkeeping requirements placed on the Commune Councils by the Sub-Decree.
  
Sub-Decree on Economic Land Concessions (2005, Amended 2008)

This Sub-Decree outlines procedures and general rules for granting and managing agro-industrial concessions in the country, such as rubber plantations, oil palm plantations, jatropha plantations, pine plantations, large scale aqua-culture projects, animal husbandry projects and other large-scale commercial agricultural products production activities on State private land.   Such ELCs also envision the inclusion of related agricultural product processing facilities that are constructed on the State private land property allocated in the concession. There are two mechanisms by which ELCs can be granted in the Sub-Decree.  The first involves the “contracting authority,” which under the Sub-Decree as amended in 2008 is MAFF, preparing a project design in conjunction with the Technical Secretariat for ELCs based on identified needs of the country and local authorities, and then soliciting proposals for the project.  The second involves a process whereby an individual or business entity proposes an agricultural project or activity through the Council for Development of Cambodia (CDC) to MAFF.  

Criteria that should be met prior to the granting of ELCs include the following:

· The land to be included must be delineated, demarcated and registered as State private land;

· The ELC is consistent with an already existing land use plan adopted by the relevant Provincial State Land Use Allocation Committee;

· ESIA procedures have been followed;

· Private land rights are respected and any necessary resettlement issues have been addressed in compliance with relevant rules and regulations;

· Public consultations have been conducted with local authorities and residents of the area.

ELCs are limited to 10,000 ha in size (ELCs granted prior to enactment of the Land Law and Sub-Decree on ELCs should be reduced in size if possible through negotiations with the concessionaire), can be for a maximum duration of 99 years, and may be cancelled if the conditions of the ELC contract are not complied with, including provisions relating to initiation of ELC development activities in timeframes as outlined (non-compliance with development milestones).
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Concessions Under the Forestry Law (2002)

The Forestry Law was drafted and enacted by the legislative branch of Government at a time when there was much attention in the country regarding the management and operation of the large commercial forestry concessions that had been granted in the country during the 1990s.  As such, the provisions in this Law relating to forestry concessions are focused on the rules and procedures for such large-scale commercial forestry concessions.  However, the provisions in Chapter 5 of the Forestry Law on forestry concessions could be interpreted broadly as permitting REDD+ arrangements.  Article 13 of the Law states the following in rather general language that could be interpreted broadly:

Upon the request of the Minister of Ministry of Agriculture, Forestry and Fisheries, the Royal Government of Kingdom of Cambodia may grant an area of production forest, not under use, to a forest concession through public bidding consistent with the National Forest Management Plan and after consultation with concerned Ministries, local authorities and communities. The public bidding procedures and required documents shall be determined by the Sub-Decree on Forest Concession Management. 

For the provisions in the Forestry Law to be tailored to allow for REDD+ arrangements, utilizing the provisions relating to Forestry Concessions in Chapter 5 of the Law, it would be necessary to either amend or completely redraft the existing Sub-Decree on Forest Concession Management (2000).  This should be done regardless, since the circumstances relating to forest concession management and other priorities in the country have changed since the CoM enacted the Sub-Decree over ten years ago.  A revised Sub-Decree on Forest Concession Management could incorporate provisions relating to REDD+ arrangements, certified sustainable production forestry, sustainable commercial community forestry and other concepts envisioned in the NFP. In other words, the Sub-Decree on Forest Concession Management should be amended or completely redrafted with the broader goal of better forest resources management in mind, not just REDD+.

Any changes to the Sub-Decree would have to be consistent with and take advantage of provisions in the Forestry Law relating to forestry concession.  Some of the more important provisions that should be taken into account are listed below:

· Forestry Concessions must be granted through a process of competitive bidding.

· Concessionaires can manage the area of forest granted to them and harvest forest products and forest by-products, but they must respect property rights of indigenous communities and traditional access and use rights of all communities.

· Forestry Concessions are limited to a period of thirty (30) years duration, but may be renewed upon agreement of the parties.

· Concessionaires must prepare concession management plans that are to be approved by the Minister of MAFF; the concession management plans must be updated every five (5) years.

· All concessionaires shall include an ESIA in their management plans; the ESIA is to be reviewed by MoE in compliance with existing rules, with final approval of the ESIA by the Minister of MAFF.

Unfortunately, the language in the Forestry Law only envisions forest concessions being granted in areas of Production Forest within the PFR.  The fact that the Law does not appear to permit forest concessions in Protection Forest areas means that that another mechanism would have to be devised to address REDD+ arrangements in these areas.

Article 27 of the Forestry Law might provide a mechanism, if interpreted broadly, for establishing REDD+ pilot arrangements in the PFR.  The relevant language in this article reads as follows.  Perhaps someone could make the argument that a REDD+ pilot arrangement within the PFR is for technical and research purposes, or they could propose a REDD+ Botanical Garden Pilot Project:

The Minster of Ministry of Agriculture, Forestry and Fisheries has the authority to issue a permit for use of forest resources to a legal entity to conduct the following activities within the Permanent Forest Reserves: 

1- Technical and scientific research; 

2- Agricultural education or training; 

3- Use of water resources for irrigation or agricultural purposes;
4- Establishment of botanical garden or experimental station; 

5- Establishment of a transferring nursery; and 

6- To establish Recreation, sightseeing business or film or video documentation. 

Such a permit pursuant to this Article shall not be used to harvest forest products & by-products from the area specified, unless extraction is for the purpose of silviculture research or forest improvement. 
Concessions Under the NPA Law (2008)
The NPA Law does not make any direct reference to “concessions” within established NPAs, but there are provisions in the Law that need further development through the promulgation of subsidiary Sub-Decrees and Prakas that can be used to address concession type agreement processes within these areas of State public land property, and can certainly be tailored to include mechanisms for REDD+ concession arrangements or what could possibly be referred to as “conservation concessions.”

It is clear under the NPA Law that investment and development activities are allowed within the Sustainable Use Zones of a NPA.  As stated in Article 11(3) of the Law, “the Royal Government of Cambodia may permit development and investment activities in this zone in accordance with the request from the Ministry of Environment.”  Such development and investment could be in the form of a long-term lease, such as the ninety-nine (99) year land lease contract for the development of Preah Monivong Bokor National Park.
  While forest resources within Sustainable Use Zones could potentially be incorporated into a REDD+ arrangement within a NPA, it would probably make more sense to approach REDD+ arrangements to include all of the eligible forest resources within all zones of a NPA in order to minimize the overall transaction costs involved.

The most promising provision in the NPA Law that could potentially be adopted to facilitate REDD+ arrangements within NPAs in the country is found in Article 35, which states that the Minister of MoE  “has the authority to issue permits, enter into agreements or contracts for non-profit purposes in terms of conservation and management of natural resources in the Nature Protected Areas.”   This delegation of contracting authority provision could potentially be used to establish REDD+ service agreements with conservation or other non-profit organizations interested in facilitating REDD+ arrangements in NPAs for the RGC in Cambodia.  Such service agreements could allow for a portion of any carbon credit sales, that a non-profit organization helps to facilitate, be set aside to cover the operational expenses of the non-profit organization that is assisting MoE with “conservation and management of natural resources” activities within a particular NPA.  In order for this provision to be used in such a manner, the RGC would have to specifically allow for this interpretation in a Sub-Decree outlining the rules and procedures for REDD+ arrangements in the country, and MoE would also have to establish specific procedures for entering into such arrangements in a Prakas subsidiary to the NPA Law and REDD+ arrangements Sub-Decree.

Other Mechanisms Potentially Available for REDD+ Arrangement Implementation
It should be clear to the reader that there are limited provisions in the existing legal framework that would directly support REDD+ arrangements in the country.  This does not mean that the RGC, State public forestland trustee authorities, and other concerned parties cannot work together to pilot various REDD+ implementation arrangements.  Such piloting has already occurred, as evidenced by the well publicized Oddar Meanchay CF Carbon Project, where a contractual service agreement was entered into between the Forestry Administration, which was delegated the authority to represent the RGC in any carbon credit sales agreements under RGC Decision 699 (2008), and Terra Global Capital, which would act as the marketing and sales agent for any carbon credits generated during the duration of the project, in addition to other related project services.
  It is likely that, in addition to any mechanisms already highlighted, future pilots of REDD+ arrangements in the country could take one of the following four forms:

1) Service Agreements:  The RGC could delegate authority to a jurisdictional trustee authority, which already has regulatory and management responsibilities over areas of State public forestlands in the country, to represent the RGC in any carbon credit marketing and sales service contracts.  The trustee authority with delegated authority could then enter into a carbon credit marketing and sales services contract, similar to the agreement that is currently being piloted between the FA and Terra Global Capital.  Such agreements would include provisions relating to compensation for the services provided (most likely linked to securing a portion of any future carbon credit sales), and clearly spell out the roles and responsibilities of the parties to the agreement.  One of the benefits to this type of arrangement is that very little is needed in terms of changes to the currently existing legal framework to take this approach from a pilot phase to a more permanent approach, other than having the RGC delegate authority to the relevant jurisdictional trustee authorities, which would best be handled through a comprehensive REDD+ Arrangements Sub-Decree.

2) Not for Profit MOU:  Similar to a Service agreement, the RGC delegates responsibility to a trustee authority to act as the Government’s agent and to enter into carbon credit sales agreements with other parties.  In this instance the trustee authority could enter directly into an MOU agreement with a non-profit organization, such as an international conservation organization, to provide the carbon credit marketing and sales services to the Government.  Such an agreement should include provisions allowing the non-profit organization to contract services to third parties (with prior review and approval of the trustee authority) that have technical expertise in the actual marketing and sales of carbon credits.  The non-profit organization would bring value in areas of sustainable natural resources management, community engagement, transparency, and high quality monitoring of the actions of any third parties that are contracted to provide services.  A direct benefits of such an arrangement for the RGC include shifting some of the burden of risk from the trustee authority to the non-profit organization, increase likelihood of positive international public relations by involving a high profile non-profit organization, shifting some of the responsibility for monitoring and verifying the REDD+ arrangements to the non-profit organization, and reduction of overall transaction costs due to the non-profit status of the party that enters into the MOU with a trustee authority.  Changes needed in the current legal framework to move this approach from a pilot phase to a more permanent mechanism would be similar to option 1 above.

3) REDD+ Long Term Lease/Concession Agreement:  Similar in nature to the ninety-nine (99) year land lease contract for the development of Preah Monivong Bokor National Park, the RGC, or a trustee authority that the RGC might delegate authority to enter into such a hypothetical agreement in the future, could grant an area of State forestland to a legal entity (could be an individual, business entity, or non-profit entity as mentioned above) for the purposes of managing the area with the primary goal of preserving or improving carbon stocks and selling the resulting carbon credits on the voluntary or statutory carbon markets (assuming a future international climate change treaty would allow for such transactions to occur).  In accordance with the existing legal framework in the country, the area of State forestland included in such an agreement would have to be properly delineated, demarcated and registered prior to finalizing the agreement.  The agreement could stipulate that the lessee or concessionaire would have to pay minimum annual lease or concession fees to the RGC, or, once carbon credit revenues are generated in an amount greater than the minimum annual fee, a percentage of all carbon credit sales shall be paid to the RGC.  Other than putting in place procedural guidelines for such arrangements, which could be done through a REDD+ Arrangements Sub-Decree, very little in the way of changes to the current legal framework would need to be made.  
4) Hybrid REDD+ Agreement:  A hybrid agreement could take any of the elements of the above three likely arrangements, depending on the actual circumstances and facts involved in trying to pilot a REDD+ arrangement. 
It is recommended that further research is needed on concession or long-term lease modalities that might be used for REDD+ implementation in the future.
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Ownership of Carbon Stored in Cambodia’s Forest Resources
There are no legal provisions in Cambodia that directly relate to the question of who owns the carbon sequestered within the trees growing on forestlands in Cambodia.  A general rule that can be followed in the country based on the current legal framework described in the preceding pages: Whoever owns the land owns the trees growing on the land, and whoever owns the trees owns the carbon that has been sequestered in those trees.  As with any general rule, there are exceptions.  For example, someone might own the land, such as the State or an individual, but a legal entity who has been granted use rights on the land has planted trees there in compliance with the rights granted and applicable law, and therefore that particular legal entity owns the trees.  

Since the vast majority of naturally growing forest resources in the country are growing on State land, it is safe to conclude that the State owns these naturally growing forest resources, and therefore owns the carbon sequestered in those naturally growing forest resources.  It cannot be stressed enough that this is general statement, and the particular circumstances surrounding any area of forest resources in Cambodia will have to be assessed based on the real situation and the facts as presented in a particular circumstance.  Things are never as simple as they appear, and in a country where most of the forestland and other land resources in the country have not been delineated, demarcated, classified and registered in accordance with the law, nothing should be assumed.

It would be fairly safe to rely on the following statements, however.  Forest resources (and the carbon stored in them) planted on State Public or State Private land through an agreement with the appropriate State jurisdictional management trustee authority are the property of those that planted the forest resources and invested other resources involved in the planting of the forest resources.
 Forest resources (and the carbon stored in them) growing on private property are the property of the entity that legally owns the land that the forest resources are growing on, unless the land property owner has permitted another individual or entity to plant forest resources on the private land property in accordance with agreement of the owner of the land property, such as through some sort of long term lease agreement.
Ultimately the question of “who owns the carbon” must be addressed on a case-by-case basis.  Future legislative or regulatory enactments should bring greater clarity to the issue, but until that time, the general rules and exceptions outlined above, which is based on the legal analysis preceding this section in the report should be considered as the highest degree of certainty anyone can offer on the issue.

It should also be understood that the RGC could establish clear benefit sharing mechanisms in REDD+ arrangements for communities or local government authorities that put forth efforts at protecting, conserving, and restoring forest resources in the country.
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Other Key Legal Issues to Consider for REDD+ Implementation

Investment in Cambodia

The Law on Investment (1994, amended 2003) and the subsidiary rules and regulations under it, such as the Sub-Decree Implementing Amendments to the Law on Investment (2005), govern the process for submission, review and approval of all investment projects in Cambodia.  All investment projects, or qualified investment projects (QIP) should be submitted to the Council for Development of Cambodia (CDC); as stated in the Law on Investment:
The Council for the Development of Cambodia is the sole and one-stop service organization responsible for the rehabilitation, development and the oversight of investment activities. The Council for the Development of Cambodia is the Royal Government’s "Etat-Major" responsible for the evaluation and the decision-making on all rehabilitation, development and investment project activities. 


[image: image9]
In terms of REDD+ implementation, projects or activities supported by various bi-lateral and multi-lateral donor agencies should be proposed and implemented through mechanisms managed by the CRDB.  If private sector investment projects or activities relating to REDD+ are proposed, they should be channeled through the Cambodian Investment Board.

Environmental and Social Impact Assessments

Under the current legal framework, REDD+ arrangements in natural forest areas might require the undertaking of an Environmental and Social Impact Assessment (ESIA) as prescribed by the relevant provisions found in the Law on Environmental Protection and Natural Resources Management (1996), Sub-Decree on Environmental Impact Assessment Process (1999) and the Forestry Law (2002).  This is due to the fact that REDD+ arrangements, which are generally focused on the conservation and rehabilitation of forest resources, could possibly fit the description of activities or projects requiring an ESIA, depending on how such descriptions are interpreted by the government entities responsible for implementing them.  Some activities that can be linked to REDD+ arrangements, such as certified sustainable commercial production forestry projects in the PFR, clearly fall under the requirements for conducting such reviews.

It should be noted that prior to passage of the Forestry Law in 2002, the phrase “Environmental Impact Assessment” (EIA) was used by the legislative branch of Government and the RGC to describe the review process necessary for proposed activities and projects, and this same terminology is reflected in the Sub-Decree on the Environmental Impact Assessment Process (1999).  With passage of the Forestry Law in 2002, the legislature and RGC have changed the terminology used to ESIA, though there is no indication anywhere that responsibilities for the review process as required under the Law on Environmental Protection and Natural Resources Management (1996) and the Sub-Decree on Environmental Impact Assessment Process has been changed.  What has changed is that those responsible for preparing ESIAs and MOE (being the Government agency with responsibility for reviewing, approving and monitoring ESIAs), must now look at more than just the potential environmental impacts of proposed projects or activities and how these impacts will be mitigated, but also must look at the social impacts of proposed projects or activities and how those impacts will be mitigated.  In actuality, it was always a requirement that “health and public welfare” should be part of the review process, as highlighted in the paragraph below.  In order to avoid any confusion, the ESIA terminology that the legislature and RGC has adopted will be used throughout the remainder of this report. 

The Law on Environmental Protection and Natural Resources Management generally refers to requirements for conducting ESIAs for both private and public projects or activities, delegates to MoE the responsibility and authority to review ESIAs prior to final project or activity approval by the RGC, with the scope and size of projects or activities that require an ESIA being defined by Sub-Decree.
  Procedures have been promulgated by the RGC that require an initial ESIA be conducted by project sponsors for activities and projects that have been listed, with a full-scale ESIA review and pre-feasibility study required if there is a determination by MoE that the activity or project would have a serious negative impact on natural resources, ecosystems, health or public welfare.
  Full-scale ESIA reviews shall include the preparation of Environmental and Social Management Plans by the project or activity sponsor, which are to be continuously monitored by MoE during the activity or project construction, implementation and closure.
  Service fees are to be paid by the project sponsor to cover the cost of initial and full ESIA reviews, including the cost of ongoing monitoring of the Environmental and Social Management Plans, with such fees being deposited directly into the national treasury in accordance with the Law on Public Finance Management (2008).
 

The list of projects and activities requiring an ESIA include the following that might be relevant to REDD+ implementation in the country:

	Activity/Project
	Size

	Mining
	Any Size

	Concession forests
	≥ 10,000 Hectares

	Logging
	≥ 500 Hectares 

	Land Covered by Forests
	≥ 500 Hectares 

	Flooded and Coastal Forests
	All sizes

	Tourism Areas 
	≥ 50 Hectares

	Golf Courses
	≥ 18 Holes

	Construction of Bridges and Roads
	≥ 30 Tones weight

	National Road construction
	≥ 100 Kilometers


The Sub-Decree on Environmental Impact Assessment Process is only four pages in length, and the currently existing Prakas on Guidelines for Preparing the Environmental Impact Assessment Report (2000) is only one page in length and no useful guidance with regards to the ESIA process in Cambodia other than stating that “the Department of Monitoring and Environmental Impact Assessment shall be responsible for reviewing, monitoring and take action to have the project owners comply with the environmental management plan during the periods of construction, operation and closure of projects as stated in an ESIA report,” and shall also be responsible for developing further guidelines for preparing an ESIA report.
  This author is unaware of any additional guidelines for preparing an ESIA report having ever been prepared by this department. 
The Forestry Law does not add much in the way of clarity regarding whether REDD+ implementation arrangements require an ESIA, and simply states that, “consistent with the Cambodian code of forest management and the Environmental Protection and Natural Resources Law, an Environmental and Social Impact Assessment shall be prepared for any major forest ecosystem related activity that may cause adverse impact on society and environment.
  Prior to passage of the Forestry Law, the Department of Forestry and Wildlife, with assistance from the AusAid Mission to Cambodia, produced a guideline manual for conducting an ESIA in relation to forest concessions.  This manual clearly states that such ESIAs are to be reviewed and monitored by MOE in accordance with the law.
 
Article 44 of the NPA Law (2008) states the following:

To minimize adverse impacts on the environment and to ensure that management objectives of protected areas are satisfied, an Environmental and Social Impact Assessment shall be required on all proposals and investment for development within or adjacent to protected area boundary by the Ministry of Environment with the collaboration from relevant ministries and institutions. 

The procedures for Environmental and Social Impact Assessment for any projects or activities shall comply with provisions pertaining to the process of Environmental and Social Impact Assessment.

Other Laws and Sub-Decrees also make reference to the requirements for conducting ESIAs. For example, Article 7 of the Sub-Decree on Economic Land Concessions (2005, amended 2008) clearly states that the Contract Authority (MAFF) may initiate an ELC process by taking the following steps (not all steps in Article 7 are reiterated here): 

· Arrange for the conduct of an initial ESIA for the proposed economic land concession project.

· If the initial ESIA indicates a medium or high degree of adverse impact, arrange for the conduct of a full environmental and social impact assessment.
ESIA for REDD+ related implementation activities aimed at protecting natural forestland resources could very well be required based on the provisions found in the existing legal framework, though there is no clear statement saying that they are.  What is urgently needed in Cambodia is a comprehensive review and update of the Sub-Decree and Prakas relating to ESIAs in order to remove any areas of confusion relating to this process, not just for REDD+ implementation purposes, but for any activities or projects proposed in the country.  Until that time, any investors or project implementers should simply check with the relevant authorities to ask whether an initial EIA or ESIA is required for their particular activity or project if there is any uncertainty about the need to conduct such a review.
Tax, Royalties and Other Fees Possibly Applicable to REDD+

Tax Obligations

The Law on Taxation (1997, amended 2003) provides the overall framework for tax implications and collection in Cambodia.  In relation to REDD+, most of the carbon sequestered in trees in the country are located on State public land, and is therefore likely to be property of the State
, so sales of carbon credits related to this will not lead to the generation of tax revenue for the country, only direct revenue, since the State does not tax itself. However, there could very well be tax revenues generated as a result of individuals or enterprises earning income or profit as a result of providing services linked to REDD+ or other arrangements.  Value added tax might also be levied in relation to the provision of services relating to REDD+ in the country.  Annex #3 to this report provides an overview of tax regime and rates that could apply in the country. 

The Law on Investment (1994, amended 2003) provides tax incentives to various types of investment projects.  These tax incentives include exemption from tax on profit and other fiscal allowances.
  In order to be eligible for tax incentives and other fiscal allowances, an applicant submitting a qualified investment project must make a request for such incentives when submitting an investment proposal to the MEF through the CDC.

Royalties and Other Fees

Concession contracts will often have royalty payment provisions and various concession fees (such as the annual fee paid for the use of State property, which can be considered as an annual lease fee) included in the terms and conditions of the concession agreement.
  Forestry concessions, annual coupes, and commercial extraction of timber or other forest resources from the Permanent Forest Reserve, including commercial extraction from CF areas, require the payment of royalties and premiums by the parties involved.
  Article 52 of the Forestry Law states the following:

Any individual or legal entity harvesting Forest Products & By-products for commercial purposes within the Permanent Forest Reserve shall pay royalties and premiums to the national budget through the Forestry Administration. The Royal Government of Cambodia shall determine the royalties and premiums upon the joint proposal of Ministry of Agriculture, Forestry and Fisheries and Ministry of Economy and Finance. The state will not require the payment of royalties or premiums for the harvesting of Forest Products & By-products from private forests. 
The Minister of MAFF may grant exemptions from the payment of royalties and premiums.
 Royalties and premiums do not have to be paid by communities under a CF agreement for extraction of forest resources that fall under the category of “traditional use.”

It is recommended that further research be conducted on how taxes and royalties might be applied in future REDD+ arrangements in the country.

Benefit Sharing Arrangements

While a detailed analysis of REDD+ benefit sharing arrangements is beyond the scope of this report, benefit sharing arrangements should be outlined in any piloted REDD+ agreements, as has already been done in the Oddar Meanchay CF Carbon Project service contract between the FA and Terra Global Capital.  Lessons learned from benefit sharing arrangements in various pilot agreements could lead to the development of formalized legal mechanisms for benefit sharing in the country.  

How funds from carbon credit sales are managed by the RGC is an aspect of benefit sharing arrangements that also must be addressed and requires further study and research.  In the case of the Oddar Meanchay CF Carbon Project, RGC Decision 699 (2008) states that revenues from the project are to be channeled through the Technical Working Group on Forestry and Environment (TWG-F&E) during the first five years of the project.
Additional research on benefit sharing is most certainly required, and all available options should be explored.

Dispute Resolution

Any REDD+ arrangements between the RGC, trustee authorities and other interested parties will inevitably include language relating to dispute resolution and applicable rule of law (any agreements would most likely be governed and interpreted in accordance with the laws of the Kingdom of Cambodia), and the procedural mechanisms that would be utilized to reach an amicable resolution of any disputes between the parties.  Such mechanisms and procedures should require the parties to any REDD+ related agreements to resolve any disputes that arise amicably within a set period of time, utilization of the Commercial Arbitration Council if the parties cannot reach an amicable solution to any disputes that arise, and ultimately the reliance on the judicial branch of Government if the above mechanisms fail to resolve any disputes that arise between the parties.

Expropriation of Land for a Public Purpose

In Cambodia, as in most countries, property rights that are privately owned or have been granted can be expropriated by the State for a public purpose, though fair market compensation must be paid to the possessor of the property rights that are taken by the State in such an instance.  The Constitution in Cambodia is quite clear on this point.  “The right to confiscate properties from any person shall be exercised only in the public interest as provided for under the law and shall require fair and just compensation in advance.”

An Expropriation Law, enacted in 2009, clarifies what constitutes an expropriation of property rights for national and public interest.  “Expropriation refers to confiscation of, with fair and just compensation in advance, ownership of immoveable property or real rights to immoveable property of a physical person or private legal person and legal public entity, which include land, building, and cultivated plants/crops, for construction, rehabilitation, and expansion of public physical infrastructure for serving national and public interests.”

Construction, rehabilitation and expansion of “public physical infrastructure” for serving national and public interests could possibly impact on private forest areas in the country.  Such public physical infrastructure can include the establishment of new sites for the protection of natural resources, such as forest.
  It is unlikely that this particular type activity would impact on already existing private forestland resources in the country, since the amount of forestland in private hands is rather limited and there are other means available for regulating these resources, such as enforcing deed restrictions linked to forestland resources granted to indigenous communities under collective title.  However, this law could be used to confiscate areas of State forest that have not been cleared and are currently included within the boundaries of already existing ELCs.  This might happen if the RGC decides that such areas should be placed either within the PFR or an NPA in order bring such areas of State forest under a REDD+ arrangement.

Note: Public physical infrastructure described in the Expropriation Law covers a broader list of activities and interests than the “physical infrastructure projects” listed under Article 5 of the Concession Law (2007).  Provisions in these two laws should not be confused with one another.

Enforcement and Penalty Provisions (Forestry, NPA and Land Laws)

There are important provisions relating to law enforcement and the imposition of penalties in the Forestry, Land and NPA Laws that are relevant to the long term successful implementation of REDD+ in the Cambodian context.  It is important to note that many of the enforcement and penalty provisions found in the Forestry and Land Laws can be applied in NPAs, but provisions relating to “natural resources offenses” in the NPA Law are only applicable within NPAs due to the limited scope of this Law. An overview of these enforcement and penalty provisions is included in Annex #2 to this report.
Current National Governance Arrangements Specifically Relating to REDD+

At the current time there is little in the way of actual clear governance authority that has been created or delegated relating to REDD+, other than that which has already been discussed relating to land and forestland management authorities in the country.  This is partially due to the simple fact that issues relating to climate change mitigation are a relatively new issue for any country to address, and it certainly has not been a priority issue for the RGC in recent years when compared to other issues vying for its attention.

The RGC has put into place the following legal governance frameworks that can be considered as relating directly to REDD+ implementation in the past three years, which should indicate to any observer that the RGC is taking the issue of climate change and the potential of REDD+ seriously.

· Creation of the interim Multi-Ministerial REDD+ Taskforce: The interim REDD+ Taskforce was formed in 2010 through an informal multi-agency decision with an interim mandate to develop plans for national REDD+ Readiness.
  The Taskforce is primarily composed of technical officials. It was chaired by the Forestry Administration (FA) of the Ministry of Agriculture, Forestry and Fisheries, and includes the Departments of Wildlife and Biodiversity, Forestry and Community Forestry, and Forest Plantation and Private Forest of the FA, the Departments of Climate Change and National Parks of the General Department for Administration of Nature Conservation and Protection (GDANCP) of the Ministry of Environment and the Ministry of Land Management, Urban Planning and Construction. The Clinton Climate Initiative and RECOFTC (the Regional Community Forestry Training Center) serve as civil society representatives on the REDD+ Taskforce.
· Sub-Decree on Reorganization of MAFF (2008):
 Article 4 of this Sub-Decree delegates authority and responsibility to the FA to assess and determine the amount of forest carbon stored nationally (the FA is responsible for conducting a national forest carbon inventory, in other words), and be responsible for the management of forest carbon trading arrangements in areas where it has been granted jurisdictional trustee authority under the Forestry Law in order to increase inputs for the effective management and development of the countries forest resources. 

· Cabinet of the CoM Decision 699 (2008): This decision delegates to FA the authority to act as the RGCs agent for entering into carbon credit sales contracts that relate to areas of State public forestland under their jurisdictional trustee authority.  It is arguable that this Decision is limited to the Oddar Meanchay CF Carbon Project, but an equally strong argument could be made that this delegation of authority should apply to any carbon credit sales agreements directly linked to the PFR.

· Sub-Decree on the Establishment of the National Climate Change Committee (2009):  This Sub-Decree replaces previous legal documents establishing the National Climate Change Committee (NCCC), and states that “the NCCC is established with the purpose to develop, coordinate and monitor the implementation of policies, strategies, legal instruments, plans and programs of the RGC aimed at responding to climate change related issues in the country, contributing to preemptive protection of the environment and natural resources, and mitigating anthropomorphic climate change impacts that result in negative consequences on the well-fare of human beings.”  The NCCC, which is chaired by the Ministry of Environment with the Department of Climate Change of MoE as its Secretariat, is a multi-ministerial policy and coordination body whose mission is focused on issues relating to anything dealing with climate change, such as being generally responsible for issues relating to Kyoto Protocol compliance and CDM implementation in the country, and which would include issues relating to REDD+ implementation.
· Sub-Decree on the Separation of Departments and Promotion of Offices to Specialized Departments under the GDANCP (2009):  This Sub-Decree outlines the responsibilities and authority delegated by the RGC to the Department of Climate Change, which acts as the technical Secretariat to the NCCC.  In addition to being directly responsible for reporting requirements under the Kyoto Protocol, Article 4 of the Sub-Decree states that this Department is responsible for “coordinating the implementation of CDM and carbon credit projects in the Kingdom of Cambodia.”
Policy, Legislative, Regulatory Action Plan in Support of REDD+

The following are intended as general suggestions for a policy, legislation and regulatory development action plan in support of REDD+ implementation in the country.  The general principals behind the suggestions are that any efforts made in this regard should first address already existing requirements for the drafting and enactment of policies, Sub-Decrees and Prakas as mandated by the legislative branch of Government in existing laws, and that any additional policies, Sub-Decrees or Prakas in addition to those already mandated by the legislative branch are carefully harmonized with the existing legal and governance frameworks in the country.  The drafting and enactment of policies, laws and regulations that do not harmonize well with what is already in place will only interfere with the RGC’s ability to effectively manage its natural resources, develop the governance institutions and economy of the country, and meet the needs of its citizen. 

In light of the general principles outlined above, the following steps are recommended:

Step 1: Fill Important Gaps

There are a number of gaps in the existing policy and legal framework that need attention.  Some of the gaps that need to be filled have been mandated by the legislature but never addressed.  Other gaps involve rules and regulations that are in desperate need of updating, or rules and regulations that are in need of continued implementation if REDD+ is to be successful in the country.

Mandated by the legislature but not yet drafted and enacted

· Chapter 7 of the Law on Environmental Protection and Natural Resources Management (Public Participation and Access to Information) states that the RGC, upon proposal of MoE, shall enact a Sub-Decree that spells out the procedures “for participation of the public and access to information pertaining to environmental protection and management of natural resources” in the country.  Though this Law was enacted in 1996, over ten years ago, this important Sub-Decree was never put into place.

· Draft and enact all of the policy documents, Sub-Decrees and Prakas mandated under the NPA Law (2008).  As previously noted in the report, Annex 2 provides a complete list of these policies, Sub-Decrees and Prakas, and highlights those that are of particular importance to REDD+ implementation.

· Enact the mandated Sub-Decrees for establishment of special funds. While mandated under Article 62 of the Forestry Law (2002) and Article 32 of the Protected Areas Law, the RGC has yet to issue the necessary Sub-Decrees that would prescribe the organizational structure, roles and functions of the National Forestry Development Fund and the Nature Protected Areas Fund Committees.  These Sub-Decrees could be tailored in such a way as to accept a portion of proceeds from the sale of carbon credit sales, with the use of the funds being used for sustainable management of forestland resources and creating livelihood opportunities for local communities.  How these funds will actually be organized and function will require further study, as will the broader issues relating to benefit sharing and REDD+ funds management.

Updating and Implementation of Existing Legal Instruments

· Amend or completely revise the Sub-Decree and Prakas on ESIA procedures in the country.  The RGC should revise the Sub-Decree in order to remove the existing loophole that allows a project or activity sponsor to assume that the MoE has approved an initial ESIA if there is no response within the mandated thirty (30) day timeframe, should update the list of activities requiring an ESIA, provide clear provisions for participation of territorial authorities and the public in the ESIA process, and otherwise clarify the procedures and rules to be followed.  MoE should enact an ESIA Prakas compliant with a revised Sub-Decree that provides clear technical guidelines for conducting an ESIA, fees that should be charged by MoE for conducting ESIA reviews and monitoring of Environmental Management Plans for compliance during the lifetime of the project or activity, and other detailed procedures.

· Revise the Sub-Decree and Prakas on Forest Concession Management to take into account the current situation in the country with regards to timber and non-timber forest products production, including provisions relating to certified sustainable production forest management that could lead to the generation of carbon credits while also allowing for the sustainable production of timber in the country.  Such revised subsidiary regulations should also incorporate provisions relating to REDD+ arrangements, sustainable commercial community forestry and other concepts envisioned in the NFP.

· Continue implementation of the Sub-Decree on the Legal Procedures for Establishment, Classification and Registration of the Permanent Forest Estates (2005) and provisions in the Sub-Decree on State Land Management that relate to the delineation, demarcation and registration of State public forestlands in the country.   REDD+ arrangements involving long term lease or concessions over State public forestlands cannot be finalized unless the areas involved have been delineated, demarcated and registered under the law in accordance with current provisions in the legal framework.

· Include provisions in any lease or concession agreements relating to land and natural resources in the country that, if the State land property included in the agreement has not already been delineated, demarcated, classified and registered, that it is the responsibility of the lessor or concessionaire to cover the expense of properly delineating, demarcating, classifying and registering the area under the lease or concession agreement, working in cooperation and coordination with relevant government authorities in compliance with the law.  

· After exploring options and settling on a course of action, formalize a mechanism whereby CF type arrangements can be formally recognized within Protection Forest areas of the PFR, and also incorporate provisions that allow for REDD+ arrangements within already established Protection Forests where necessary.

· If it is desired to allow REDD+ arrangements within ELCs, amend the necessary provisions in the Land Law (2002) relating to ELCs and the Sub-Decree on Economic Land Concessions (2005).
Step 2: Careful Crafting of a National Legal Framework for REDD+
The RGC should not rush to put into place a comprehensive national policy, legal and regulatory framework in support of REDD+ until adequate time has passed to pilot approaches and take stock of lessons learned.  The country and outside observers should take note of how long it took to put into place a functioning system for CF in the country, or how many years it has taken from the early days of the CARERE/Seila initiatives that started piloting arrangements in decentralization back in 1996 to what has been put into place and continues to develop over ten years later.  The lesson is that major governance reform initiatives take time and cannot be rushed.

The biggest mistake the country could make at this juncture would be to push hastily drafted and poorly thought out legislation relating to REDD+ implementation in the country.  Besides the risks involved with enacting a poorly drafted Law, anyone pushing for such a course of action should fully understand that the drafting and enactment of any legislation in the country can take years to accomplish.  It could very well be the case that, considering the current legislative framework, new legislation or amendment of existing laws is not necessary to implement REDD+ in the Cambodian context.  Ultimately, REDD+ implementation in the country could be achieved through careful and creative drafting and enactment of needed policy documents, Sub-Decrees and Prakas.  Such policies, Sub-Decrees and Prakas should include clear provisions for benefit sharing arrangements with concerned local governments and communities that have access, use and other rights over forestland resources in the country.

With this being said, it is most likely that the RGC would ultimately draft and enact a comprehensive REDD+ implementation Sub-Decree that would clearly outline the delegation of authority to various jurisdictional trustee authorities and procedures that should be generally followed.  Such a Sub-Decree should also outline the mechanisms by which local governments and communities would directly benefit from the existence of REDD+ arrangements in the country in order to properly incentivize their participation in the protection, conservation, and restoration of forest resources in the country, while also creating meaningful livelihood opportunities.

Prior to drafting and enacting any policies, laws or regulations, there is a need for further study in several critical areas, including concession modalities as they relate to REDD+, taxation issues, and benefit sharing, to name just a few.
Conclusion
Considering the recent history of Cambodia, it is clear that there already exists a well-developed policy, legal and governance framework for the management of land and forestland resources in the country.  It is also quite clear that many of the systems and processes that have been put in place are quite new, often in the earliest stages of implementation, in need of further development and piloting in some critical areas, not always perfect in terms of clarity, and will require modification in the future as lessons are learned and priorities for the country develop and change.
Implementation of the already existing policy, legal and governance frameworks that relate to REDD+ in the Kingdom of Cambodia will take time, commitment of financial resources, and capacity building in terms of significant human and institutional capital investments at all levels of government in the country.  The creation of any additional policy and legal frameworks intended to support REDD+ implementation in the country will add to the already existing demands.  In light of this reality, it is critical that any programs developed and adopted by Cambodia in support of REDD+ implementation, and supported by the international community, contribute to the ongoing development and implementation of the existing policy and legal frameworks, harmonizes well with them, and does not create new systems, processes or governance structures that do not take full advantage of and respect the structures already put into place.  Underpinning this development concept is recognition of the historical, cultural and political realities of the country and its people.  REDD+ implementation in Cambodia must observe the elements that make this situation unique if it is to ultimately succeed in this context.
 

Annex #1 Land Classification – Forestland Management in Cambodia


	State Public Property (Government cannot sell but may lease)

	- Natural Forests & Waterways
- Protected Areas 
- Permanent Forest Reserve 
	- Administrative Buildings
- Public Roads & Paths & Airports
- Cultural Heritage Sites

	State Private Property (Government can sell)

	- Excess or Idle Land
- Social Land Concessions
	- Economic Land Concessions 

Includes Agro-Industrial Tree Plantations (Oil Palm, Rubber, etc.)



Annex #2

Subsidiary Rules and Regulations Required for Effective Implementation of the Nature Protected Areas Law as Intended by the Legislative Branch of the Kingdom Of Cambodia
1) The NPA Law specifies that a Sub-Decree shall be enacted that provides the necessary definitions of the various types or categories of NPAs that can exist in the country.  Such a Sub-Decree should provide detailed guidance on what types of activities are permitted to take place in the various categories, what special considerations should be taken into account for managing the various categories, and how zoning should be carried out within the particular categories.

This is a critical Sub-Decree that should be given priority status. (Article 7)

2) Any creation of additional NPAs, or modification of existing NPAs, shall be done though Sub-Decree after study and reporting by the MoE that justifies the addition or modification in question.  (Article 9)

3) Provincial and District NPAs may be created through Sub-Decree. (Article 10)

4) The RGC, after there has been consultation with concerned ministries, communities, etc., may permit development and investment activities within Sustainable Use Zones of NPAs upon request from the MoE. (Article 11) This would most likely be done through a Government Decision, if the RGC is delegating the authority to enter into a particular agreement to MoE, or the RGC could simply enter into a long-term lease/concession with the party requesting the development or investment activity.  A more appropriate long-term solution would be for the RGC to issue a Sub-Decree on how such development and investment activities should be handled procedurally.
5) A Prakas/Guideline for conducting zoning within a NPA must be enacted. (Articles 12 & 14)

6) MoE shall develop a National Protected Area Strategic Management Plan (NPASMP), which shall be endorsed by the RGC.  This could be similar to the NFP, and portions of this document that relate directly to forest resources existing within PAs can be incorporated into the NFP.  The NPASMP shall be updated at least every five years. (Articles 15, 16 & 17)

7) Department of Natural Protection and Conservation Administration shall create an action plan for each Protected Area, which are essentially management plans.  These action plans will not be created, unfortunately, until the Prakas that spells out the procedural guidelines for creating them is drafted and enacted by MoE. (Article 18)

8) MoE shall issue a Prakas prescribing guidelines for a standardized process for the development of action plan for individual protected area. This Prakas is critical, since officially authorized action plans (management plans) cannot be drafted, commented on and implemented until this Prakas is in place. (Article 19)

9) A National Committee for Conflict Resolution on Protected Area Management (NCRPAM), chaired by the Minister of Environment and participated by relevant ministries and institutions as members, shall be established to assist in the discussion, consultation and conflict resolution on the protected area.  While the NPA Law does not specify how this is to be created, it would make the most sense for the RGC to enact a Sub-Decree that specifies the make-up of this body and its roles, duties and functions.  (Article 20)

10)  A guideline that provides the procedures and process for establishment of a Community Protected Area within a Sustainable Use Zone needs to be drafted and enacted in the form of a Prakas by the MoE.  This is another critical legal document that should be enacted in the near future.  Luckily, much effort has already gone into creating such a Prakas, so it should not be difficult to enact. (Article 25)

11)  Allocation of additional farmlands to communities within NPAs (granting more than originally existed when the NPA was created) shall be authorized by Sub-Decree. (Article 26)

12)  A NPA Committee, which shall be responsible for managing the Nature Protected Area Fund, shall be created through Sub-Decree. (Article 32)

13)  A Prakas/Guideline needs to be drafted and enacted by MoE that specifies the procedures to be followed for permitting non-profit activities within NPAs.  Such a Prakas could spell out the procedure for granting REDD+ related and other types of conservation easements within NPAs, contracted administrator type arrangements, etc.  This should be considered a critical legal instrument to enact. (Article 35)

14)  The MoE and the MoJ shall enact a joint Prakas on the procedures for recording offences within a protected area.  Since this ties directly to law enforcement within NPAs, it is very important for REDD+ initiatives. (Article 49)
Annex #3
Analysis of Law Enforcement and Penalty Provisions Found in the Forestry Law (2002), Land Law (2001) and Nature Protected Areas Law (2008)

1. Introduction
The following is intended as a general overview of the law enforcement and penalty provisions within the Forestry, Land and NPA Laws.  The focus is on natural resources management issues, specifically forest resources located on State Public Land.  The penalty provisions found in the Land Law should be viewed as complimentary to provisions found in the Forestry and NPA Laws.

The report includes an overview analysis of prohibitions and penalty provisions included in the Forestry Law, including provisions related to FA officials and other government employees, statutes of limitation, and available appeals procedures.  Related provisions found in the Land Law are then explored.  Provisions in the NPA Law are outlined, but not analyzed in depth.  While many of the provisions in the Forestry and Land Laws would apply nationwide, provisions relating to “natural resources offenses” in the Protected Areas Law would only apply within NPAs in Cambodia due to the limited scope of this law. 
2. Enforcement and Penalty Provisions Found in the Forestry Law (2002)
The Forestry Law contains various prohibitions on activities that are classified as forestry offenses and subject to penalty provisions.  These prohibitions appear throughout the body of the Forestry Law, though the detailed list of forestry offenses and penalties are spelled out in Chapter 15, with the procedures for resolving forestry offenses covered in Chapter 14.

2.1 Violations of Forestry Law Subject to Penalty

Violations of the Forestry Law subject to penalty can be carried out by a variety of individuals including private actors, FA officials and other government employees or authorities.  In addition, employers or supervisors can be held accountable for the actions of employees.

2.1.1 General Violations Classified as Forestry Offenses

General prohibitions or violations contained in the body of the Forestry Law that are subject to penalty are as follows:

According to Article 24 of the Forestry Law, “Any individual, legal entity or community that intends to harvest Forest Products & By-products for commercial purposes must possess a harvest permit issued by the Forestry Administration.”  It should be noted that communities that are harvesting amounts equal to or below customary use limits defined in Chapter 9 of the Forestry Law, or that are harvesting above these limits pursuant to a CF Agreement and approved CF Management Plan, do not need a permit, as “permission” has been granted through another mechanism contained in the law.  Harvesting without a harvest permit is a forestry offense under the law.

Article 25 takes the permitting issue a step further and presents a list of permits that are required for various activities.  Not possessing the necessary permit, or not complying with the terms and conditions of the permit, constitutes a forestry offense under the law.  The permits listed in this article include:

1- Permit setting an annual harvesting quotas for forest products & by-products;

2- Permit to harvest forest products & by-products;

3- Permit setting the transport quotas for forest products & by-products;

4- Permit to transport forest products & by-products;

5- Permit for use of forests or forest lands;

6- Permit to establish a forestry industry, sawmill, or forest products & by-products processing facility (issued by Prakas);

7- Permit to enter forest for the coupe preparation (for concessionaires);

8- Permit to establish a stock place to sell or distribute forest products & by-products;

9- Permit to establish any type of kiln that uses forest products & by-products as raw material;

10- Permits containing export quotas for forest products & by-products;

11- Export and Import Permits for forest products & by-products;

12- Other types of permits that may be required according to provisions in the Forestry Law.

Article 28 states that the granting of a right or permission (permit) to harvest forest products and non-timber products may only occur in areas classified as Production Forest.  As such, any harvesting of forest products or non-timber products outside of Production Forest areas, such as in Protection Forests or MoE Protected Areas, would be classified as a forestry offense.  It should be noted that this provision would not apply to customary user rights outlined in Chapter 9 of the Forestry Law.

Article 29 spells out specific prohibitions on harvesting, subject to exceptions authorized by MAFF.  Under this article it is generally prohibited to harvest forest products and by-products as follows:

1- Tree species whose diameter is smaller than the minimum diameter allowed to harvest;

2- Rare tree species;

3- Tree species that local communities have tapped to extract resin following tradition; 

4- Trees that yield high-value resin.

Anyone who harvests these forest products or by-products without authorization from the Ministry can be held liable for committing a forestry offense.

Article 30 generally prohibits the processing of forest products or by products, establishment or operation of sawmills or other processing facilities, or the operation of any types of kilns within the PFR.  These types of facilities should be located at least 5 kilometers outside of the PFR unless MAFF has granted a specific exception based on studies conducted by the FA.  The existence of such facilities within the PFR is a forestry offense.

Article 31 prohibits the clearing of forestland for public road construction unless approved by the RGC.  It also prohibits the clearing of forestland for the construction of forestry roads unless approved by MAFF.  In addition, settlement along public or forest roads within the PFR is strictly prohibited unless there is permission from the RGC (this is an anti-encroachment provision).

Article 32 prohibits a list of activities that damage forest resources, including:

1- To displace, remove, or destroy the boundary posts or distinctive sign marking the forest boundary; 

2- To grid bark, poison, destroy, fell down or uproot any tree without technical necessity;

3- To use harvest rights for forest products & by-products in a manner different from those authorized by permit;

4- To use various means or allow unleashed or leashed livestock within an area with tree seedlings or recent growth after harvesting, or forest fires, or in areas being or recently planted; and 

5- To establish yellow vine or other forest by-products' processing facilities that may cause significant pollution or destruction to the forest ecosystem.

Article 33 creates a general prohibition on all forest clearing activities, unless the activity is permitted elsewhere in the law.  This provision is not very helpful for enforcement purposes.

Article 36 creates a general prohibition on the setting of forest fires.

Article 38 states that it is prohibited to saw, slice or process logs within the PFR (this compliments the language found in Article 30), and also prohibits the use of chain saws to harvest forest products within the PFR unless operating with a permit authorized by the FA (chain saws also need to be registered and tagged by the FA according to Article 70).

Article 39 is a general prohibitive statement on the issuing of permits, clearing forestland, harvesting forest products or by-products, or occupying land within the PFR contrary to other provisions within the law.  It is essentially a catch-all provision that is not that useful for enforcement purposes due to its lack of specificity.

Article 57 generally covers the issue of valid permit holders carrying out activities but failing to pay the necessary royalties or premiums.

Article 68 strictly prohibits the felling of trees and the collection and transport of forest products & by-products between the hours of 8:00PM and 5:00AM within the PFR.  There are no exceptions to this rule.

Article 69 states that it is illegal to transport or stockpile forest products or by-products without the required transport and stock permits, or not in compliance with the terms and conditions stated within valid permits.

Article 70 states that it is prohibited to use unregistered or improperly tagged machinery, vehicles and chainsaws within the PFR.

2.1.2 Forestry Offenses Committed by Government Officials

Non-Forestry Administration government officials are treated specially within the Forestry Law for commissions of forestry offenses.  Article 100 states as follows:

Any activities carried out by the official of local authority, the police officer, Royal armed forces or other authorities that directly or indirectly allow forest exploitation or other activities contrary to the provisions of this law, or to threaten a Forestry Administration officer, or to obstruct the performance of duties and operations of a Forestry Administration officer, shall be subject to one (1) to five (5) years in prison and fines of ten (10) million to one hundred (100) million Riel.

In addition to this, Article 78 places a mandatory duty on all government officials and local authorities to assist in the investigation, prevention and suppression of forestry offenses, such that any failure to meet this duty would be a violation of Article 100 above.

2.1.3 Forestry Offenses Committed by FA Officials

FA officials, like other government officials, are treated specially in the Forestry Law.  Article 101 spells out the provisions as follows:

The following activities shall be regarded as forestry offense committed by a Forestry Administration Official and shall be subject to one (1) to five (5) years in prison and fines of ten (10) million to one hundred (100) million Riel:

1- Grant authorization contrary to provisions of this law;

2- Entirely or partially participate directly in any forest exploitation activity contrary to the provisions of this law;

3- Allow any forestry offense;

4- Conducting any business related to the forestry sector either as a sole owner, a shareholder, an employee or a guarantor for others, while a position or within one (1) year after quitting the position for any reason;

5- Failure to report or failure to timely file for a class I forestry offense occurring in his/her responsible territory; and 

6- Intentionally neglect duties during a mission or provide the false written report that allowed the commission of a class I forestry offense.

It should be noted that the penalties outlined for FA officials are equivalent to Class II forestry offense penalties outlined in Article 98.

2.1.4 Agency Concepts

The Forestry Law holds those who have management authority or control over others liable for the acts of those below them.  This is true for both private individuals and those that are acting in an official government capacity.  Article 86 of the Forestry law states as follows:

Individuals who are state employees, or employees of the private sector, who have used means from relevant State offices or private companies to commit forestry offenses, the individuals or their employers shall be penalized as described in the provisions of this law.

The employers shall be penalized under the provisions of this Law for forestry offenses committed by an individual or an organized group working for them in their organization.

2.2 Statute of Limitations for Enforcement
The Statute of Limitations to file a case with the court for a forestry offense is spelled out in Article 85 as follows:

1- Class I forestry offense​ ( fifteen (15) years counting from the date the offense was committed;

2- Class II forestry offense ( five (5) years counting from the date the offense was committed;

3- Class III forestry offense ( one (1) year counting from the date the offense was committed.

It is unclear from reading the law what the Statute of Limitations would be for offenses committed by FA or other government officials covered under Articles 100 and 101.  The argument could be made that, since the penalties are the same as those found under a Class II forestry offense, the 5 year Statute of Limitations for said offenses should apply.

2.3 Administrative and Judicial Appeals of FA Enforcement Decisions
The Forestry Law clearly spells out that the FA is responsible for enforcement activities for all forestry offenses (see Article 3, Article 76).  However, any individual that is not satisfied with an enforcement decision of a FA Official, including decisions to not take action, can follow administrative and judicial appeal procedures that are described within the Forestry Law.  Paragraphs one and two of Article 89 state as follows:

Any person dissatisfied by a decision made pursuant to this law by the Forestry Administration has the right to appeal to the Head of Forestry Administration within 30 days of notification of the administrative decision. 

The Head of Forestry Administration shall make a decision on the appeal within a maximum of 30 days. After a final decision has been made by the Head of Forestry Administration, if there is not agreement with this decision, those persons may file a judicial appeal to the court.

There are no details on the formalities of this appeals procedure contained within the Forestry Law.

3.  Enforcement and Penalty Provisions Found in the Land Law (2001)
The Land Law contains important penalty provisions, specifically related to infringements against public property, which can compliment the enforcement provisions contained in the Forestry and NPA Laws.  Unfortunately the Law is unclear as to how these provisions are to be enforced.

3.1 Violations of Land Law on State Property Subject to Penalty
There are several provisions within the Land Law that can be used in conjunction with provisions found in the Forestry and NPA Laws.  The PFR and PAs are classified as State public property, and therefore any penalty provisions within the Land Law related to State public property would apply within the PFR and PAs.

Article 248, for example, states that an improper or illegal beginning of occupation of State public property constitutes a penal offense under the Law.

Article 259 states that an infringement against State public property shall be fined from five million (5,000,000) Riel to fifty million (50,000,000) Riel and/or subject to imprisonment from one to five years.

Related to the above is Article 261, which states that an official or authority, irrespective of whether acting under orders or not, who abuses his power to seize immovable property (State Property or Private Property), shall be subject to a fine from ten million (10,000,000) Riel to twenty-five million (25,000,000) Riel plus additional administrative sanctions.  If the act of the official or authority is carried out with violence, the offender shall be imprisoned for six months to two years in jail in addition to the fine.  The individual who gave the order shall be subject to the same penalties imposed against the offender.

Similarly, Article 262 states that a competent authority or any kind of armed forces who wrongfully acquire immovable property (such as State forestlands) where they are in charge of maintaining public order shall be subject to a fine of three million (3,000,000) Riel to thirty million (30,000,000) Riel, and/or shall be imprisoned from two to five years, and shall also be subject to administrative sanctions.

Articles 265 and 266 of the Land Law state that an administrative authority responsible for management of a zone, such as a FA official within the PFR or MoE official in a NPA, which infringes on the land rights of indigenous communities is subject to fines and even imprisonment as follows:

Indigenous Community Land:  Fine from one million five hundred thousand (1,500,000) Riel to nine million (9,000,000) and or put in prison from two to five years, plus administrative sanctions.

3.2 Questions Related to Enforcement of Land Law Provisions

The Land Law is silent with regards to who is supposed to enforce the penalty provisions contained therein.  The obvious conclusions would be that any individual that has been granted judicial police powers, including provincial, district or commune police, would be charged with the duty to prosecute such matters, though this is not certain based on the language in the Law.

The Land Law is also silent on provisions related to appeals of decisions, administrative or otherwise.  It is assumed that the drafters of this legislation were relying on provisions in the Constitution related to the right of individuals to appeal decisions made by the government.  As stated in Article 39 of the Constitution (as revised 1999), “Khmer citizens shall have the right to denounce, make complaints or file claims against any breach of the law by state and social organs or by members of such organs committed during the course of their duties.  The settlement of complaints and claims shall be the competence of the courts.

4.  Law Enforcement and Penalty Provisions Found in the Protected Areas Law (2008)
The Protected Areas Law does provide provisions on law enforcement matters and procedures (Chapter IX), including the ability of personnel from GDANCP possessing judicial police powers, and also lays out penalty provisions for what are classified in the NPA Law as “natural resource offences” (Chapter X).  While there was insufficient time available to conduct a comprehensive analysis of the law enforcement and penalty provisions found within the NPA Law, such an analysis could be conducted in support of REDD+ arrangement implementation in the future.

Annex #4

Taxation System & Schedule of Rates in Cambodia

Taxation System
Taxes in Cambodia fall into two broad categories, direct and indirect taxes.
Direct Taxes
Corporate Profit Tax

A profit tax is levied on all businesses and calculated on the basis of either actual profit or estimated profit, depending on the tax regime applicable to the taxpayer. Under the amended Laws on Investment and on Taxation (2003) the tax on profits is 20% for all taxpayers, excluding certain natural-resource-development projects, but including all qualified investment projects (QIPs — those registered with the CDC). QIPs granted a profit tax exemption would receive a maximum tax holiday of up to 6 years plus a trigger period, resulting in the possibility of an exemption from profit tax for up to 9 years.

Taxpayers are required to make a prepayment of profit tax on a monthly basis, equivalent to 1% of monthly turnover. However, QIPs registered with the CDC are exempted during the profit tax exemption period. There is also a minimum tax for real regime taxpayers, equivalent to 1% of annual turnover, but QIPs registered with the CDC are exempted from it.
Additional tax on Dividend Distribution

A new tax that affects investment companies and QIPs was introduced with the Law on Amendment to the Law on Taxation. Companies that enjoy a tax rate of either 0% or 9% are subject to an additional tax on profits that have not been taxed at 20%, upon the distribution of dividends. The additional tax moves the effective tax-on-profit rate up to 20%.
Salary Tax

Salary payments to an employee in Cambodia give rise to the salary tax. There is a distinction between residents and non-residents in relation to the calculation of the salary tax. Residents are taxable on their worldwide salary income, irrespective of where paid, whereas non-residents are subject to salary tax only on Cambodian-source salaries. Employers are required to pay a fringe benefits tax on benefits provided to employees. The rate of the tax is 20% of the market value of the benefit, inclusive of all taxes.
Withholding Tax

A series of withholding taxes were introduced by the 1997 Law on Taxation; withholding taxes are the responsibility of the payer and are applicable to the following payments to residents of Cambodia:
• 15% on payments made to individuals for the provision of services (this covers most services, including commission, brokerage, transportation, repair, construction, management, consultancy and professions);

• 15% on the payment of royalties for intangibles, interest in minerals and interest (except interest paid to domestic banks or savings institutions);

• 10% on the rental of movable or immovable property;

• 6% on interest paid by a domestic bank or savings institution to a resident taxpayer having a fixed term deposit account; and

• 4% on the interest paid by a local bank to a resident taxpayer with a non-fixed-term savings account.

No withholding tax is levied on payments of tax exempt income, which may include payments to non-profit organizations approved by the Ministry of Economy and Finance. There is also a withholding tax of 14% on the following payments to non-residents:

• Interest;

• Royalties, rent and other income connected with the use of property;

• Compensation for management or technical services; and

• Dividends.
Indirect Taxes
Import and excise duties and the value-added tax (VAT) are the most important indirect taxes in Cambodia. Import duties come in four bands: 0%, 7%, 15% and 35%. Export duties are levied on only a limited number of items, such as timber and certain animal products (including most seafood). Excise duty is called “tax on specific goods and services”, and applies to a wide range of imported or domestically produced goods and services, including petroleum products, tobacco products, beer, soft drinks, vehicles and entertainment.
Value-added tax

VAT was introduced on 1 January 1999. It is chargeable on a wide range of goods and services supplied in Cambodia and on the import of goods. The basic principle of VAT is to tax each stage of production, allowing each supplier credit for the tax paid, so that the ultimate impact is on the final consumer. Taxable items attract VAT either at the standard rate of 10% or at the zero rate. Zero-rating applies to the export of goods and services, and certain charges related to international transport. On imports, VAT is payable at 10% of the value of the import, including any customs duty, insurance and freight charges.

Forms of Tax and Current Tax Rate 
Table below gives the current taxes levied in Cambodia, a brief explanation of them and their rates.

Table III-3 Current Tax Scheme of Cambodia (References from Law on Taxation, 
	Tax
	Rate

	Profit Tax (Articles 1 & 23, Chapter 1)

	1. For legal person

 
	20% (unless investment incentive rate of 9% or 0% are applied)

	1. Oil and natural gas production sharing contract and the exploitation of natural resource including timber, ore, gold, and precious stones.
	30%

	Minimum Tax (Article 24, Chapter 1)

	1. To be applied only for the real regime

2. If the profit tax amount exceeds 1% of annual turnover, the taxpayer pays only the tax on profit.
	1% of annual turnover

	Withholding Tax (Article 25 & 28, Chapter 1)

	1. Income received by individuals for services such as management, consulting, etc.

2. Payment of royalties for intangibles and interests in mineral resources

3. Payment of interest by a resident taxpayer carrying on business, other than domestic banks or financial institutions
	15%

	1. Income from the rental of movable or immovable property
	10%

	1. Interest payment by domestic banks to residents with fixed term deposit account
	6%

	1. Interest payment by domestic banks to residents with non-fixed term deposit account
	4%

	1. Payment to non-residents : Interest, royalties, rent and other income connected with the use of property, dividends, payment for management or technical services
	14%

	Tax on Salary (Article 40 & 54, Chapter 2)

	To be withheld monthly by employers

1. 0 Riels ? 500,000 Riels (Approx. USD 125 or less)

2. 500,001 Riels ? 1,250,000 Riels (Over 125 - 312.5)

3. 1,250,001 Riels ? 8,500,000 Riels (Over 312.5 - 2,215)

4. 8,500,001 Riels ? 12,500,000 Riels (2,215 - 3,125)

5. Over 12,500,000 Riels (Over 3,125)

6. For fringe benefits

7. Non-residents
	 

0%
5%
10%
15%
20%
20% on market value
Flat rate of 20%

	Value Added Tax (Article 55 & 84, Chapter 3)

	1. Taxable person: Any person subject to the real regime system

2. Registration: All companies must complete registration for VAT before commencing business. Others must register within 30 days after their taxable turnover for the preceding consecutive three months exceeds 

1. 125 million Riel for goods

2. 60 million Riel for services

3. Taxable supply: 

1. Supply of goods or services by a taxable person in Cambodia

2. Appropriation of goods for his own use by a taxable person

3. Making of a gift or supply at below cost of goods or services

4. Import of goods into Cambodia

4. Standard tax rate

5. Tax rate for the goods exported from Cambodia and services executed outside of Cambodia

6. Input tax credit is deductible against the output tax amount.

7. Monthly filing: The VAT declaration must be submitted on or before the 20th day of the following month.
	 

 

 

 

 

 

10%
0%

	Other taxes (Article 85, Chapter 4)

	Specific Tax on Certain Merchandise and Services

1. Tickets for local and international air transportation

2. Local and international telecommunication

3. Beverage

4. Tobacco, entertainment, large automobile, motorcycles from 125 cc upwards

5. Petroleum products, automobile more than 2,000 cc
	 

10%
3% 
20% 
10%
30%

	Property Transfer Tax 
For the transference of ownership of real property and certain types of vehicles as a result of direct transfer or a contribution of share capital to an enterprise

1. Prohibited to issue certificates of ownership of property until the Property Transfer Tax has been paid.
	 

4% on transfer value

	Tax on Unused Land

1. Committee for Evaluation of Undeveloped Land, in cooperation with municipal and provincial authorities, decides whether a plot is “unused” or not and the amount of tax liability.

2. Taxable for the portion over 1,200 square meters. (Note: this point has been abrogated by amendment to the concerned legal instrument).
	 

2% on the assessed value of unused land

	Patent Tax

1. For annual business registration
	 

Approx. USD300-

	Tax on House and Land Rent
	10% of the relevant rental fees

	Annual immoveable property tax, as provided in the 2010 Budget Law
	
NA

	Import Duty
	Varies (4 bands 0, 7, 15 and 35%)

	Export Duty
	Varies (Mostly 10%)


Tax Treaty 
There are no tax treaties between Cambodia and foreign countries to avoid the double taxation.

Source of Information: Law on Taxation (1997, amended 2003) and Budget Law (2010)
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A Note on Effective Policy Development


The difference between policy and legislation is often confusing; in many instances commentators will refer to legislation, or even regulations, as policy, though they should be separate and distinct instruments in the governance field.  Policy documents represent a course of action or vision that a government has adopted, written in a standard report format, while legislation sets out specific mandates, rights, responsibilities and prohibitions on a subject matter within a rigid format of chapters and articles.  Policy documents are written and adopted by a government’s executive branch.  Legislation and regulations are enacted by either the legislative or executive branches of government, with Laws being enacted by the legislative branch and implementing rules and regulations enacted, implemented and enforced by the executive branch.





Good policy documents should be clearly written providing a government and its administrative agencies with clear directions on a course of action that is adopted.  Policy documents are often adopted to direct the drafting, enactment and implementation of legislation.  Policy documents can also be written to assist in the interpretation of legislation by those entities that are responsible for implementation and enforcement.  Properly written policy documents compliment and link to legislative documents.  In instances where there is no written policy on a subject matter, then the legislative documents are often times referred to as the government’s policy; this is considered a very poor form of policy development, and in such instances clear policy should be written and adopted by the government. 





For government policy to be truly effective, it should contain clear statements on courses of action to be taken by specific government actors that can be effectively measured and monitored over time.  Far too often policy documents only contain broad statements embracing a general concept without spelling out clear courses of action by Government actors. 





Understanding Decentralization and Deconcentration in the Cambodian Context


Cambodia takes a rather unique approach to decentralization.  Decentralization is considered in most cases to be made up of three sub-sets; that is political decentralization (devolution of authority), administrative decentralization (often referred to as deconcentration), fiscal decentralization and market decentralization (privatization of government services).  Cambodia initially made political decentralization a stand-alone policy and reform initiative that focused on the commune level of governance in which executive and legislative authority was devolved to the local level with democratically elected councils.  This was done prior to there being a comprehensive policy for decentralization and deconcentration for the country put into place.  Separate from this concept of decentralization is deconcentration, which individuals in the RGC commonly view as the delegation of administrative functions and decision-making from the central level of government down to the provincial, district and commune levels of government.  Deconcentration is generally focused on the provincial and district levels of government; administrative deconcentration down to the communes, such as occurs with the granting of agency functions by line ministries, has often been referred to as decentralization by many, both within and outside of the RGC.  





One of the most common mistakes that are made by many commentators and organizations working in Cambodia is to refer to various community based management of natural resources arrangements, such as Community Forestry, Community Protected Areas, or Community Fisheries, as decentralization.  This is simply an inaccurate use of the terminology that does not match with RGC policy or current law.





Note on Duration of Leases and Concessions


There is some confusion regarding duration of various mechanisms for the use of State land resources in Cambodia, whether it is a short-term lease, a long-term lease or concession.  This confusion stems from a lack of clarity in the existing legal framework. Limits relating to leases of State property and concessions do not apply to various legal mechanisms that allow jurisdictional trustee authorities to grant use and co-management rights to local communities (CF, CPA and CFi agreements). 





“Land Concessions” as Discussed in Chapter 5 of the Land Law:  


Article 61 of this Law states that the “maximum duration of a land concession is limited to 99 (ninety-nine) years.”





Leases as Discussed in Chapter 7, Part 4 of the Land Law


Short-Term Lease Agreement: These are for a period of no more than 15 (fifteen) years and renewable upon agreement of the Parties.


Long-Term Lease Agreement: Long-term lease agreements are for a period of time greater than 15 (fifteen) years.  Most concessions can be viewed as a form of long-term lease agreement.  The Land Law does not mention any limitation on the duration of a long-term lease agreement.





Forestry Law (2002)


Article 17 states a Forestry Concession may not exceed 30 (thirty) years in duration.





NPA Law (2008)


No mention of any time limits for leases or concessions, though the recent lease in Bokor is for 99 (ninety-nine) years.





Law on Investment (1994, Amended 2003)


Article 16 of the Law on Investment as amended states that the use of land by investors may be permitted, including concessions, unlimited long term leases, and limited short-term leases which are renewable in compliance with the provisions of the Land Law. 





Concession Law (2007)


The Concession Law states in Article 37 that infrastructure concessions may be for a period no longer than thirty (30) years, though the RGC may grant a concession for a longer period if “deemed necessary because of the nature of the Infrastructure Project.”  





Sub-Decree Implementing Amendments to the Law on Investment (2005)


Articles 19 & 20 of this Sub-Decree states that a foreign legal entity may use the land in various forms, including concession, long-term lease for fifteen (15) years or more, and renewable short-term lease (Article 17.2 of the original 1997 Sub-Decree states foreign legal entities could enter into long-term leases up to 70 years). 





Sub-Decree on Rules and Procedures for Reclassifying Property of the State and of Public Legal Entities [State Property Inventory, Lease, Sale, Exchange & Reclassification] (2006)


According to Article 18 of this Sub-Decree, leases of State public property cannot be for a period of time longer than fifteen (15) years.  It is likely that this provision only applies to short-term leases of State public property, which are renewable.  Long-term leases of State public property, what would commonly be considered as a concession, could be for longer periods of time.  This is based on the provisions found in other relevant Laws and regulations mentioned above.





Council for the Development of Cambodia


The Council for the Development of Cambodia (CDC) is the body responsible for defining the framework for investment strategies and accepting or rejecting investment proposals in specific cases. It is an executive agency of the RGC, with a governing body drawn from the Cabinet. It consists of two executive boards: the Cambodian Rehabilitation and Development Board (CRDB) and the Cambodian Investment Board (CIB). The CRDB is responsible for public investment and the coordination of international assistance, while the CIB is responsible for dealing with private investment. The day-to-day operation of the CDC is under the control of the Executive Committee, which comprises the Chairman (the Prime Minister), three Vice-Chairmen (Minister of


Economy and Finance, Minister of Commerce, and Secretary of State of Economy and Finance), the Secretary General of the CDC, the Secretary General of the CRDB and the Secretary General of the CIB.  Upon registration at the CDC, QIPs will receive licenses, any applicable tax exemptions, and a partial or full package of incentives. The CDC is required to submit to the Council of Ministers for approval any projects involving the following:


A capital investment of $50 million or more;


Politically sensitive investments, such as projects which have significant impacts on the public interest or the environment;


Investments involving the exploration and exploitation of mineral and natural resources;


Long-term development strategy; and


Build-own-transfer (BOT), Build-own-operate-transfer (BOOT), build-own-operate (BOO) or build-lease-transfer (BLT) concessions.





Source: Sub-Decree on the Organization and Functioning of the Council for the Development of Cambodia (2001)





Forest Resources on Indigenous Lands
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Idle/Degraded State Forestland; Temporary Category; Most likely used for Social/Economic Land Concessions after reclassified to State Private Property
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A Note on the Use of Technical Manuals


Ministries or Government agencies will often develop technical manuals that are used in the day-to-day implementation of delegated roles and responsibilities.  These manuals are not legal instruments per se, but they are developed and used to help Government staff understand and properly implement existing legal requirements.  As such, it is important that the content of these manuals comply with provisions found in relevant legislation and subsidiary regulations.








Analysis of a Legal Issue:  Does the Mining Law apply to carbon sequestered in trees?


The Mining and Minerals Law (2001) does not have application to the issue of who owns carbon sequestered in trees. In fact it is safe to say that this Law is not applicable in any way to REDD+ carbon forestry arrangements, as is evidenced by Article 1 of this Law:   “The purpose of this law is to determine the management and exploitation of mineral resources, the manipulation of mines and all activities relating to mining operations in the Kingdom of Cambodia save for the mining operation of petroleum and gas, which shall be under a separate law. “





This law is focused on mining activities, such at the mining of gold, copper, laterite, sand, gravel, bauxite, coal, precious stones and other minerals found on the surface or subsurface of the earth within the territorial boundaries of Cambodia.   No one has ever mined the carbon that has been sequestered in trees (trees are simply not mined).  In addition to the obvious reasons why this law is not applicable to REDD+ in the country, there are also practical reasons, which include the following:





Mining activities and the issuance of mining licenses or concessions is the responsibility of MIME.  Trying to apply this law to REDD+ arrangements would create unnecessary confusion over the issue of jurisdictional trustee authority over forestland resources in the country.





Article 2 of this law clearly states that all mineral resources are the property of the State.  If the carbon sequestered in trees is viewed as a mineral resource that is mined, then the State owns all of the carbon.  This conclusion is overly simplistic and irrational, and such an interpretation could lead to problems with the management of other resources in the country that normally would not fit within the purview of mining and minerals management activities.














Phase 3: Performance-based Payments





Consistent with performance contract: payments are made upon verified achievement of agreed benchmarks, including reduced or avoided GHG emissions. Reference scenario is established and Monitoring System is in place.





Phase 2: Implementation





Activities may include:


Land tenure and governance reforms


Forest law enforcement


Improved forest management


Sustainable agriculture


Protected area law enforcement


Subnational demonstration





Phase 1: Readiness





Activities may include:


National REDD+ strategy development, including:


Identification of drivers of deforestation and forest degradation and barriers to REDD+


Identification of REDD+ policies and legislative action


National consultations


Institutional strengthening


Pilot RED+ demonstration activities and voluntary carbon market projects





Analysis of a Legal Issue:  Can State private land property that is part of an ELC be sold?


According to Article 17 of the Land Law (2001), “property belonging to the private property of the State and of public legal entities may be the subject of sale, exchange, distribution or transfer of rights as it is determined by law.”  Furthermore, Article 4 of the Sub-Decree on Rules and Procedures for Reclassifying Property of the State and of Public Legal Entities [State Property Inventory, Lease, Sale, Exchange and Reclassification] (2006) states that all “State private property, including property that is still under the possession of the State or other public entities, may be the subject of sale and exchange.” The process for the sale of State private land is outlined in Chapter 4 of this Sub-Decree.





This does not mean that an individual or company that has entered into an ELC contractual agreement with MAFF can sell any part of the ELC.  The RGC, however, can still sell the land if it makes a decision to do so.





An economic land concession is essentially a long-term lease of State private land.  It is not a sale of State private land to the concessionaire.  The maximum duration of an ELC is 99 years (renewable).  





As stated in Article 52 of the Land Law, a “land concession may only create rights for the term fixed by the concession contract in accordance with the provisions of this law.   A land concession cannot establish ownership rights on the land provided for concession except for concessions responding to social purposes.”  Furthermore, Article 57 of the Land Law dictates that a concessionaire may not alienate the State private land included in an ELC (the concessionaire cannot sell the land, cannot transfer the land directly to another entity, and cannot place a mortgage or other instrument of indebtedness on the land), though legal heirs can inherit rights to ELCs already in existence.  





Article 57 further provides the following general statement, which should be read in context with provisions in relevant legal documents such as the Land Law, Expropriation Law (2008), and relevant subsidiary regulations:  “A transfer of conceded land can only result from the creation by the competent authorities of a new concession contract for the benefit of the new concession titleholder.”  This provision should not be interpreted to imply the RGC couldn’t sell State private land property included within an ELC.  There is nothing in the Land Law, or the Sub-Decree on Economic Land Concessions that says the RGC cannot break or modify an existing ELC contract for another State public purpose in order to sell such State private land property.  This can best be illustrated through example.





EXAMPLE:  An ELC exists next to an expanding urban/peri-urban area.  There is a need to use some of the area currently under the ELC for a greater public good, or greater economic purpose, by the urban/peri-urban area that is expanding (imagine the “city” of Banlung in 2070).  Following procedural provisions in the Expropriation Law and other relevant legal texts, the RGC could legally "take" a portion of the ELC (breaking or modifying the concession contract, and compensating the concession holder for any loss on investment) in order to, hypothetically speaking, build a shopping mall, a housing estate or a private hospital.  Changes would have to be made to the land classification, and those changes, including changes in ownership, would have to be recognized in any State land maps and the land registry (responsibility of MLMUPC), and the State property inventory (responsibility of MEF).





Considering the maximum duration of an ELC, such flexibility is only reasonable in order to meet the future demands of a changing society.














 





Forest resources in Protected Areas


State Public Property


Under Trustee Authority of MoE








- divided into core, conservation, sustainable-use and community zones
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Forestlands in Cultural Heritage Sites


State Public Property


Under Trustee Authority of APSARA Authority, Preah Vihear Temple Authority, etc
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Under Trustee Authority of Fisheries Administration of MAFF
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- agro-industrial: Oil Palm, Rubber, etc.











� This report was commissioned by the interim REDD+ Taskforce as part of the national REDD+ Readiness planning process.


� Information included in the background discussion on REDD+ provided by Tom Clements, UNDP Advisor to the Cambodian interim REDD+ Taskforce. 


� Technical Working Group, 2010. A Registry Approach to REDD+. www.climateregistryoption.org.


� Legal and Judicial Reform Policy, Page 8, as adopted by the Council of Ministers (20 June 2003)


� The term legislation is being used narrowly in this analysis: legislation = laws passed by the legislative branch of government


� Constitution, Chapters 7-11


�  After promulgation, laws may also be reviewed for constitutionality by the Constitutional Council, but only upon request of the King, President of the Senate or National Assembly, the Prime Minister, ¼ of members of the Senate, 1/10 of the members of the National Assembly or the Courts.  The Constitutional Council has no authority to review laws on non-constitutional issues, nor does it have authority to review other legal instruments such as Sub-Decrees or Prakas.


� This procedure for promulgating a Law would apply to proposed amendments to laws as well.


� Constitution, Article 21


�  Capital, Municipal, Khan and Sangkat administrations only exist in urban areas, such as Phnom Penh capital city, Sihanoukville, Pailin or Battambang.  For ease of reading, only the terms provincial, district and commune will be further used in this report.


� The NCDD replaced what was previously known as the National Committee for Support to the Communes, or NCSC.


� “Commune/Sangkat administration shall have no power to decide on the following affairs:  Forestry…” Article 45, Law on the Administration and Management of the Commune/Sangkat (2001); Provincial or District Protected Areas can be established by Sub-Decree, over which these regional and local administrations would have management authority: Article 10, NPA Law (2008).


� Article 43, Law on the Administration and Management of the Commune/Sangkat (2001)


�  Diagram below outlining the CIP cycle taken from the inter-ministerial Prakas 2423 of Ministry of Interior and Ministry of Planning (2007) on the preparation of C/S Development Plan (CDP) and C/S Investment Program (CIP).


� Article 76, Law on the Administration and Management of the Commune/Sangkat (2001); Article 200, Law on Administrative Management of the Capital, Provinces, Municipalities, Districts and Khans (2008); Article 10, Government Decision on the Establishment of One Window Service Office and Ombudsman Office at District/Khan (2008)


� The draft NP-SNDD document used for this report was dated May 2nd, 2010 and had yet to be formally adopted by the RGC at the time this report was written. 


�  The policy document reviewed for this report was a “final draft” dated June 16, 2010, and had yet to be formally adopted by the RGC at the time of writing.


� Article 8, Forestry Law (2002)


� Article 9, Forestry Law (2002)


�  The legislature has mandated the RGC to draft and enact this sectoral policy document; Articles 15, 16 & 17, NPA Law (2008)


� Articles 12, 15 & 16, Land Law (2001); Article 58, Constitution (1993)


� The term “legal entities” includes private individuals, private business entities such as a corporation or partnerships, various community groups, such as a CF community, or indigenous minority community, etc.


� Article 16, 26 & 27, Land Law (2001)


� Article 16, Land Law (2001)


� Article 17, Land Law (2001)


� “The property belonging to the private property of the State and of public legal entities may be the subject of sale, exchange, distribution or transfer of rights as it is determined by law.”  Article 17, Land Law (2001)


� Chapter 5, Land Law (2001)


� Articles 3 & 7, Land Law (2001)


� In some instances these rights might be limited; for example, land that is granted to an indigenous community under collective title that would otherwise fall under the definition of State public land cannot be sold or otherwise alienated (encumbered by a debt); Article 26, Land Law (2001).  Similar restrictions relating to sales or alienation apply to monastic community properties under collective title; Article 21, Land Law (2001) 


� Article 10 & Title IV, Land Law (2001)


� Article 26, Land Law (2001); see section below on indigenous land rights for more information


� Articles 20 & 21, Land Law (2001)


�  While the Sub-Decrees on Social Land Concessions (2003) and Economic Land Concessions (2005, amended 2008) are important regulatory legal documents subsidiary to the Land Law (2001) relating to the management of State Land, these are covered later in the section on mechanisms for granting concessions in Cambodia.


� Article 2, Sub-Decree on Rules and Procedures for Reclassifying Property of the State and of Public Legal Entities [State Property Inventory, Lease, Sale, Exchange and Reclassification] (2006)


� Article 17, Law on Public Finance System (2008); See also Article 17, Sub-Decree on State Property Management (2005), Article 2, Sub-Decree on Rules and Procedures for Reclassifying Property of the State and of Public Legal Entities   [State Property Inventory, Lease, Sale, Exchange and Reclassification] (2006), and the Land Policy (2009).


�  Article 226 & 238, Land Law (2001); Article 12 (i), Sub-Decree on State Land Management (2005); Sub-Decree on Map Production Management and Exploitation (1999); Prakas on Map Production Management and Exploitation (2000)


� Title VI, Land Law (2001)


� Sub-Decree on the Establishment of the Council for Land Policy (2000) 


� Sub Decree on the Functioning and Organization of the General Secretariat of the Council for Land Policy (2002)


� The procedures for adjudicating disputes link to the land dispute reconciliation mechanisms included in the Sub-Decree on the Organization and Functioning of the Cadastral Commission (2002); it should be kept in mind that any final administrative decision of the RGC can be challenged in court if a party aggrieved chooses to do so.


� “’Trustee authority’ means a ministry or institution or territorial authority entrusted by the state with the administration, safeguarding and institutional use of a specific state land.” Article 2, Sub-Decree on State Land Management


�  As dictated by the Sub-Decree on Revision of Economic Land Concession (2008), provincial level territorial authorities no longer have any decision making power in relation to granting ELCs in the country.


� “Ministries, institutions, provincial, municipal, district, commune authorities, and other public entities that possess, use, oversee, do business on state property is a State Property Possession Authority within the meaning of this Sub-Decree.” Article 2(2), Sub Decree on State Property Inventory, Lease, Sale, Exchange & Reclassification (2006)


� It appears clear from the descriptions of the processes and limitations on leasing of State public property that this mechanism for granting temporary use is not to be considered the same as the granting of a concession (i.e. land concession, infrastructure concession, forestry concession, mining concession, oil & gas concession, etc.), nor should it be confused with other mechanisms that grant the use and co-management of State lands to local communities, such as CF Agreements, or NPA Community Agreements.


� Articles 10 & 13, Sub-Decree on Organization and Functioning of the Cadastral Commission (2003)


� Chapter 4, Sub-Decree on State Land Management (2005)


� Detailed legal analysis of this nature can be conducted on an issue or subject matter specific basis in the future if requested.  Such legal analysis would include review of any technical manuals that have been prepared by various ministries or Government agencies.


� Article 1, Forestry Law (2002); 


� Article 3, Forestry Law (2002); this article also states that the “management of flooded forests will be under a separate law.”


� Article 6, Forestry Law (2002)


� Articles 5-12, Sub-Decree on Reorganization of MAFF (2008)


� Annex, Sub-Decree on Reorganization of MAFF (2008), Article 6, Forestry Law (2002); Prakas on the organization and functions of the Forestry Administration (2003)


�  The process for delineation, demarcation and demarcation of State public forestlands under the jurisdictional management and regulatory trustee authority of MAFF/FA is outlined in the Sub-Decree on Legal Procedures for the Establishment, Classification and Registration of the Permanent Forest Estates (2005), discussed in the section on Policy, Legislative and Regulatory Action Plan for REDD+ below.


� Article 10 and Annex, Forestry Law (2002)


� Articles 3, 10 and Annex, Forestry Law (2002)


� Article 10 and Annex, Forestry Law (2002)


� Articles 20 & 21, Forestry Law (2002)


� “Any individual, legal entity or community that intends to harvest Forest Products & By-products for commercial purposes must possess a harvest permit issued by the Forestry Administration.”  Article 24, Forestry Law (2002)


� Sub-Decree on Procedures to Provide State Forest Land Use Rights for Tree Planting (2008)


� Articles 42 & 43, Forestry Law (2002)


� Articles 24, 44, 52 & 53, Forestry Law (2002)


� Article 44, Forestry Law (2002)


� Article 22, Forstry Law (2002)


�  Article 10, Forstry Law (2002)


� Article 3, Law on Fisheries (2006)


� Article 3 and Annex, Fisheries Law (2006); NPA Law (2008)


� Article 62, Law on Fisheries (2006)


� Article 4, NPA Law (2008), Article 3, Forestry Law (2002)


� Sub-Decree on the Separation of Departments and Promotion of Offices to Specialized Departments under the GDANCP (2009); Sub-Decree


� “This Law has a scope of application in protected areas defined by the provisions of the Law on Environmental Protection and Natural Resources Management, which was promulgated by Preah Reach Kram (Royal Decree) No NS/RKM/1296/36 of December 24, 1996, Royal Decree (Preah Reach Kret) on the Establishment and Designation of Protected Areas of November 01, 1993, Royal Decree on the Establishment and Management of Boeng Tonle Sap Biosphere reserve No NS/RKT/0401/070 of April 10, 2001, and other relevant standard documents.” Article 2, NPA Law (2008)


� Article 7, NPA Law (2008)


� Articles 25 and 28, NPA Law (2008)


� Article 5, Law on Cultural Heritage (1996); Article 2, Sub-Decree on Organization and Function of the APSARA Authority (2008)


� Article 2, Sub-Decree on the Organization and Function of the APSARA Authority (2008)


� Glossary of defined terms, Forestry Law (2002)


� Article 46 of the Forestry Law (2002) states, “Any individuals that plant trees on private land or on State forestland where they have granted user rights, have the right to maintain, develop, use, sell, and distribute their products.  Ministry of Agriculture, Forestry and Fisheries shall issue a Prakas to determine the rules on tree plantations in order to encourage individuals to plant and maintain tree plantations.”


� Articles 23-28, Land Law (2001)


� Articles 16, 26 & 27, Land Law (2001); Article 37, Forestry Law (2002); Article 6, Sub-Decree on Procedures for Registration of Land of Indigenous Communities (2009) 


�  Articles 26 & 27, Land Law (2001); Article 6, Sub-Decree on Procedures for Registration of Land of Indigenous Communities (2009) 


� Article 6, Sub-Decree on Procedures for Registration of Land of Indigenous Communities (2009) 


� Article 10, NPA Law (2008)


� Article 3, Sub-Decree on State Land Management (2005); See also: Article 2(4) of the Sub-Decree on State Property Inventory, Lease, Sale, Exchange, and Reclassification (2006)


� “The purpose of this Law is to promote and facilitate the implementation of privately financed Infrastructure Projects in the Kingdom of Cambodia for public interest and the fulfillment of the national economic and social objectives.” Article 1, Concession Law (2007)


� Chapter 5, Land Law (2001)


� From discussions with various individuals during the research and writing of this report; see Annex #5.


� “A land concession may not be gratuitously granted except for the concession responding to a social purpose given to poor families to establish a residence for themselves or to develop subsistence cultivation.”  Article 51, Land Law (2001)





� Some of these requirements are not clear in the Sub-Decree, but they should link to the notice requirements that are found in the Sub-Decree on Decentralization of Power, Roles and Duties to Commune Councils (2002), and be further clarified in the implementation guidelines prepared for Social Land Concessions.


� The Sub-Decree on Economic Land Concessions was amended in 2008 by the Sub-Decree on Revision of Economic Land Concession (2008), which clearly states that provincial level territorial authorities no longer have any decision making power in relation to the granting of ELCs in the country; they are still involved in consultation and planning processes. 


�  Articles 13-19, Forestry Law (2002)


� This long-term lease contract between the RGC and the Sokha Hotel Company (a Cambodian legal entity), which was executed in 2007, could be considered as one of the “other types of concessions” mentioned in Article 50 of the Land Law (2001).  It is not a “land concession,” and it does not make all of Bokor is a Sustainable Use Zone.  The areas where actual development can actually take place under the lease are limited.


� As indicated in Annex #2 to this report, “request procedures and formalities to get permits and agreement or contract for non-profit purpose in term of conservation and management of natural resources in the protected areas shall be defined by Prakas of the Ministry of Environment.”  Article 35, NPA Law (2008)


� The author of this report provided technical legal services to the parties in relation to the drafting of this agreement.


� “Any individuals that plant trees on private land or on state forest land where they have granted user rights, have the right to maintain, develop, use, sell, and distribute their products.” Article 46, Forestry Law (2002); “The state will not require the payment of royalties or premiums for the harvesting of Forest Products & By-products from private forests.” Article 52, Forestry Law (2002)


� Article 3, Law on Investment (1994, Amended 2003) 


� Chapter 3, Article 6, Law on Environmental Protection and Natural Resources Management (1996)


� Articles 6, 7 & 8, Sub-Decree on Environmental Impact Assessment Process (1999)


� Article 3, Sub-Decree on Environmental Impact Assessment Process (1999)


� Article 11, Sub-Decree on Environmental Impact Assessment Process (1999)


� This is just a partial list of projects and activities requiring an ESIA, as listed in the Annex to the Sub-Decree on Environmental Impact Assessment Process (1999)


� Articles 2 & 3, Prakas on Guidelines for Conducting Environmental Impact Assessment Reports (2000)


� Aricle 4, Forestry Law (2002)


� Chapter 6, Section 4, Guidelines for Environmental and Social Impact Assessments of Forest Concessions, Manual on Sustainable Forest Management (2000)


� Trees planted on State forestland in accordance with the law are property of those with permission to plant the trees.


� Articles 12, 13 & 14, Law on Investment (1994, amended 2003) 


� Article 5, Sub-Decree Implementing the Amendments to Law on Investment (2005)


� “The Concessionaire shall pay royalties or a concession fee as set in the Concession Contract to the Royal Government of Cambodia on the terms and conditions specified in the Concession Contract.” Article 30, Concession Law (2007)


� “Royalty: Amount of money Paid to the State from an individual, legal entity or any communities for Forest Products and By-products harvested from the Permanent Forest Reserve; Premium: Fee in addition to the Royalties that a licensee or permit holder pays as a condition for operating in specific forest areas.”  Glossary of Terms, Forestry Law (2002)


� “The Minister of Ministry of Agriculture, Forestry and Fisheries may reduce or waive the royalties and premiums for any Forest Products & By-products collected from the Permanent Forest Reserve for scientific purposes or to create an economic incentive to efficiently use Forest Products & By-products.” Article 53, Forestry Law (2002)


� Article 53, Forestry Law (2002)


�  The Commercial Arbitration Council is to be established in Cambodia in the near future, as required under the recently enacted Commercial Arbitration Law (2006).   The contractual agreement between the FA and Terra Global Capital makes mention of the Commercial Arbitration Council within the disputes resolution clause.


�  Article 44, Constitution (1993, amended 1999)


�  Article 4, Expropriation Law (2010)


� Article 5, Expropriation Law (2010)


�  The REDD+ Task Force in its current form has not been authorized through a formal legal document such as a Royal Decree, Government Decision, Sub-Decree or Multi-Ministerial Prakas.


� The official title of this document is Sub-Decree on the Modification of the Ministry's General Departments to the General Secretariats, Promotion of Forestry Administration and Fisheries Administration to be Equivalent to the General Department, Promotion of Department of Agronomy and Agricultural Land to the General Department of Agriculture, and the Modification of  the General Department of Rubber Plantation to the General Department of Rubber under the Management of Ministry of Agriculture, Forestry and Fisheries (2008)
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