Who gives consent?

Is the custeomary. |Ieadership enough?

Is the intreduced leadersnip: system
dccepted?

Indonesiai customary: boedies lack legal
persenality

GUyana: colonial Village administration
NOW accepted

Every place will be diffierent: rght te
choose their own representation




Social structures very varied: some
‘acephalous’, some hierarchical
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Divided leadership:
Pasaman Barat and PiF PHEP

“Adat*leadership
divicded

SOME Proe and Seme
contra

Unclearwhichileaderss <.
Nave authoerity ol

Divided leadership
NINAErs community
from strong
negotiation with
company.




Challenges to
participation

P
y )

Capacity
Language
l'egal’ status

Caste, class, status
and gender;
divisions




Rule of thumb

SOUNA CONSENSUS-Dased AECISIONS EMErge
PESt oM Processes that:

» Are Iterative

= ARd IRclusive

x llake time and allow interim offers to be taken
Pack torcommunity for discussion

= Ensure the right and the reESeUrGES for CheSEN
iIndependent counsel’(legal o NGO)

s Allow Scope ! for customary, NermSs tor be respected
= Allow: people toe'say no.




Free of what?




Prior to what?

Proposal?
Planning?
PErmItS?
Operations?
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Consent by what process?




How: long does it take?
Custemary. rights : customary. laws
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Scoping: Are there any.
local communities in
or using general area?

e Iterative processes

Identify representative
institutions

consider plantation ?

Participatory mapping Participatory S & EIA Participatory HCV
assessment

Provide
information in
right languages
and forms

Do communities still
wish to consider




Are communities
willing to enter
agreement?

Finalise written
agreement

Get agreement
endorsed by
government
and notary

Implement Plantation and all associated
agreement benefits and mitigations etc.

Participatory
Monitoring




Who verifies EPIC was achieved?

Certification boedies in® =~ .
ESC have not made FPIC & &=
reguirement a ‘major” '
S0 Instead ol being

fialled fornon-

compliance companies

drie asked tormake

"COrrective actions  oVer

coming years

Result: Communities
lose What little leverage
the process gave them




NCIP and 2006

ERPIC has become

technical and y
proceadural, Venry

COmpIEX; mcreasmgly
Weakened

GUidelines dornot <
conform wWith the L

definition off EPIC

[ Unduly Imposes
dovernment standards
and policies

Shiftsithe burdenito the ,
Indigenous Peoples tor &
substantiate their rightsy,
to ancestral domains




FPIC and REDD

CCBA; CARE,  UNREDD require FPIC

World Bank ECPE Charter requires
FESPECE for countres international —
obligations (but OP, WhICh reguires e ———
only EPICon now: being replaced by, —

SESAS)
UNREDDand FCPE newW being

combinedzWhichistandards will L 23 :':. £
applyz- Whoerandhow accountable? }«&"‘\ “‘: RLDE:.:K .

Meanwhile numerous requests for. B +%% GET YouR
simplified guidance ' Amm out
i y FRomMOUuR B
§ FoRESTS]
‘. Beeaw b W




BHP, Ekati Diamond Mine




|Lessons from Indonesia: EPIC works!

|"acke ofilegal recognition: of;
customanyirights

replacement ofi customary.
INStItUtions by a unifonm
village administrative system

unfettered exer_cise ofi the
States® controlling pewer:
oVer natural resources

Eorestry laws Whichrare
a|:>plied as [ the State'owned
all ferests

Patriimonial and un=
transparent governance

REPressiVe USe off SeEcUrity
fOrces by private sector:

Agreements haverbeen (re)
Beg_otiated On good faith
asis

oIl palm companies have
restituted lands to
communities (Sambas)

COMPENSAation Nas been
paid for damades (Sambas)

|0Gal governments to
FECOGNISE cOMmmURILY,
lIvelineedS! IN protection
forests (LLewolema);

COMMURIGIES Nave BEEN
able to revitalise thelr
customary. institutions
(Lusan).




Community land care
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EPIC in International Law:

EPIC s recognised explicitly in international Iaws

UNFDeclaration on the Rights off Indigenous
Peoples

L@ 6(2) v 7(1) (aim o Securing; consent)
CBD;: 8] (Indigenous knowledge)

ERPIC s explicitin legaliinterpretations
Committee off FHuman' Rights

CERD Committee

InterAmerican Commission and Court off Human
Rights

African Commission of Human and Peoples’
Rights




Complex adat structure

|land s GWned by, Wemen
and by Kindreds

Kindreds (kaurm) CNoeSE
leaders

|leaders hand land toe
government

Government hands land
L0 company.

Company. gives plasma to
KUD

KUD gives plasma to KUD
MEmDBErs

L'otS ofi roem for
manipulation

Pemerintah




