Proposed Protocol for a Consultation and Consent Process with the Indigenous Peoples of Paraguay
Prepared by FAPI with support by UNDP

The process detailed here should be applied to every case in which governments, States, international financial institutions, or other project proponent entities have work interests in Paraguay and execute activities that can affect the territories, land, natural resources, and human rights of indigenous peoples.

Recognition of the parties in the consultation and consent process

1. The participation of the affected peoples and the project proponent (the parties) implies acceptance that the consultation and consent process of the indigenous peoples will be conducted on the basis of recognition and acceptance of the following guidelines:

1.1 In accordance with domestic and international law (e.g. the National Constitution of Paraguay, Convention 169 of the International Labor Organization concerning Indigenous and Tribal Peoples in Independent Countries, the American Convention on Human Rights, the United Nations Declaration on the Rights of Indigenous Peoples, and other international instruments that Paraguay has ratified), the indigenous peoples that could be affected by an activity or project pertaining to development, conservation, research, or investment (proposed project) have the right to the property, ownership, use, development, management, and effective control of the lands, territories, and natural resources of ownership or occupancy and ancestral use, according to customary laws, whether or not they have a title issued and registered by the State of Paraguay.

1.2 For the purposes of this Protocol, it will be considered as an area affected by a project in that part of the traditional territories of indigenous peoples in question (affected peoples), which depend on their land for their cultural, spiritual and physical livelihood, that is, for subsistence and survival as a people.

1.3 The indigenous peoples in question have the right to own, control, manage, participate, and consent to any project that might affect the lands and resources of the area in question. This includes the right of the affected peoples to grant or withhold their free, prior and informed consent of the project, as well as decide if they want to participate in the process of negotiations or to stop at any time.

1.4 Indigenous Peoples in Voluntary Isolation or Initial Contact will legitimately exercise this right and should not be contacted or overwhelmed by the project proponents.  

1.5 Although the objective of consultation should be to seek an agreement between parties, this does not mean that all negotiation processes will culminate in consent and approval of a project, fully, partially or with modifications, by the party of the affected peoples.
1.6 On the basis of the right of the affected peoples to negotiate and grant or withhold their free, prior and informed consent is recognition that in some circumstances, the proponents of the project must accept that a project will not be executed, and they must respect and end the relationship if the affected peoples decide that they do not want to begin or continue with negotiations, or if they choose to withhold consent for the project. Therefore, the proponent has no right to continue demanding a relationship with the affected peoples.
1.7 The process of consultation and consent detailed further down is an interactive process. It does not simply start when the affected peoples grant consent and end with their decision to begin the project. It is a process in which consultation, significant participation, and consent should be maintained throughout the duration of the project, including all of the initial aspects of development, the evaluation, planning, implementation, oversight, monitoring, and closure of the project. The mechanisms by which this relationship continues should be agreed upon as part of the initial consent. Additionally, material changes that occur after the commencement of the project will require additional discussion and consent.

1.8 While the project proponents should seek consent of all affected local populations (indigenous and non-indigenous) for such, it is recognized by the affected peoples in particular the legally binding nature of the right to grant or withhold consent for the project. Other stakeholders, such as local NGOs, do not have this power when it comes to projects affecting lands, territories and resources of indigenous peoples. This distinction is supported by the emerging domestic and international law, founded on the concept that the right to property for communities is based on traditional use and occupancy, while this is not the case with other stakeholders. That does not diminish the role of NGOs or local governments, for example, but it recognizes that indigenous peoples are rights-holders in relation to the project, and are not simply stakeholders or interest groups.

1.9 The guidelines outlined above should be legally enforceable and enforced under the laws of the state in which the affected peoples reside. This guarantee of enforceability in domestic law does not preclude the use of other feasible and available bodies (e.g. arbitration, international courts).
1.10 The Indigenous Peoples are legal entities under international law, and therefore possess the capacity to participate in legally enforceable agreements.

Permission to consult and seek consent

1. All of the project proponents in Paraguay that plan activities that may affect; territories, lands, natural resources and the rights of Indigenous Peoples should obtain permission from the affected peoples for consultation. The project proponents need permission to consult during the initial stages of project planning, not just when the need arises to obtain approval from the peoples affected. They may decide whether permission will be granted orally or in writing.
2. The affected peoples may also require the project proponents to present a formal Request for permission to consult them, which must be approved in advance by the affected peoples. The request must be submitted in the language decided by the indigenous peoples, and should include the following basic points: a) identification of the project proponent and other stakeholders (e.g. investors, partners, third party beneficiaries), b) proof of their status as a legal entity, c) a full description of the project including its intended scope, duration, preliminary studies of social and environmental impacts, benefits and risks to the affected peoples and other communities; d) a complete description, with supporting documentation, of how the project will comply with national and international laws and policies of "best practice" and e) a contact person for the project. Affected peoples will also provide the project proponent with a contact person.
3. It is mandatory to have the request for permission to consult in writing presented to the affected peoples by the project proponents. However, if the grant or refusal is to be made ​​orally by the peoples concerned, then it will require the presence of a neutral third party, so as to protect the integrity of the decision from the interests of the respective parties.

4. After receiving the request for permission to consult the affected peoples shall inform the project proponent when formal consultation will begin. During this time, affected peoples may request a reasonable amount of financial resources according to the prosecution of the order, in relation to the costs of informing the respective members and in order to reach a decision.
5. The affected peoples may request that the proponents of the project make preliminary oral presentations to the communities in question (and not just to their leaders, technical experts and advisers) and to make them available to answer questions and provide additional information. The affected peoples shall have responsibility for the logistics of these presentations in terms of organizing communities and the presence of its members. Reasonable costs can be financed on the basis of a percentage, or additional input provided by the project proponents, after discussing the amount to the affected people.

Elements of a good faith consultation if permission is granted to do it

If permission to consult is granted, immediately afterwards to be considered are the minimum core elements for an acceptable and effective consultation process (additional and more specific elements may be required depending on the needs of the parties and the nature of the project).

Identification of the parties of negotiators and decision-makers 

1. From the start, all affected peoples (including every constituent community) and the project proponents should be identified, as well other stakeholders or third party beneficiaries of the project, such as sponsors, commercial investors and financiers, and partners.
2. Both the proponents of the project and the affected peoples (the parties) have the right to participate in the negotiations through their freely chosen representatives. At the commencement of the negotiations, each party must identify itself; identify its representative and, especially, the individuals or entities with authority to negotiate, as well as individuals or entities with the authority to make decisions on behalf of each party. Those with the authority to negotiate are not always the same individuals or entities with power to decide. For example, the affected peoples should identify their traditional authorities, political and spiritual leaders of the clans, elders, community experts, consultants or others who are authorized by the community, through its own processes (in accordance with its laws and traditions), to enter into negotiations and reach final decisions granting or withholding the consent of the affected peoples. Project proponents must do the same.

Identification of the decision-making process

1. Each party should clearly present how their decision-making process works. That includes, at least, the identification of all individuals and entities who are involved in the process (e.g., director, project manager, council of elders), those who have the ultimate power to make decisions, and not merely the power to participate in the negotiations, the time typically required for each party to reach decisions, and relevant information regarding the term of office held by each decision-maker authorized by the parties (e.g. if elections are pending for a new director or community council, that must be stated).

Specialists and external consultants
1. Each party has the right to have technical advisers and lawyers that were chosen before the consultation and negotiation to participate throughout the entire process. Also, each party must respect the role played by such advisers and lawyers, noting the scope and limitations of their contribution. Affected peoples may seek, as a condition of their participation and permission for consultation, that the project proponent fund the reasonable cost to ensure the work of lawyers and independent technical assistance so that it assists them in evaluating and contributing to the study of legal, social and environmental issues related to the project, and answering all the questions necessary for them to participate in consultations in an effective and fully informed manner.
Agreements about time
1. The parties must reach an agreement on reasonable time and time limits for different stages of consultation and negotiation. The duration of the negotiations and the time allowed for decision-making must ensure that the affected peoples have enough time to understand the information received, to acquire additional information or clarification, to seek advice from other technical or legal advisors in order to determine or negotiate conditions and, most importantly, to accommodate their decision-making processes.
2. Affected peoples should not be compelled to make a decision at the end of a meeting if there is no prior agreement of such an expectation. Cultural characteristics and differences must be taken into account; the decision-making processes in indigenous and tribal peoples are often diffused and based on consensus. Extended discussion in the community, in the scope of households and extended families often takes place before any consensus can be reached, and this process must be respected when discussing arrangements on times and deadlines.

3. To reach a broad understanding of the project scope, reasonable periods of time should be agreed upon to ensure that the processes of negotiation and consultation do not serve as an inappropriate obstacle to the project proponent, and to seek consent and good faith dialogue with the people affected. An appropriate extension of time may vary depending on the number of people, communities and peoples involved, the complexity of the proposed activity, the amount of information required, and the decision-making mechanisms of the affected peoples.

Additional community protocols
1. The peoples concerned are entitled to submit to the project proponents, either in writing or orally, an explanation of any policy, custom or norm that the community has in regards to how external actors should behave or relate to their communities or member according to their internal practices, protocols, and social organization. The project proponents and their agents and advisors must respect these policies, customs and norms. Affected peoples must agree not to arbitrarily alter or amend any policy, custom or rule that was previously shared. If it becomes necessary after any type of change to adjust to new circumstances and to protect and guarantee the rights and interests of affected peoples, they shall give notice to the project proponent in reasonable time before the changes take effect.

2. In explaining its policies, practices and standards relevant to to the project proponents, the affected peoples may also identify those individuals, communities or entities that might require special measures in relation to consultation and negotiation (e.g., women, elders, persons with disabilities, illiterate persons, youth, groups living in voluntary isolation within their lands and territories, etc.) and the mechanisms or specific prohibitions regarding their participation.

Third party as mediator, facilitator, or observer

1. In order to ensure that any decision reached by the affected peoples is free, and not the product of coercion or the absence of equal bargaining power, the affected peoples (and the project proponent) can require, at any stage of the project, an impartial third party to act as a mediator or facilitator. This third party can be a national or international entity and should be invited with the consent of the parties. Either party may invite a third just to observe the negotiations, without intervening. The other’s consent is not necessary, except in the circumstance that the parties were to agree previously not to include a third (or certain persons in particular) or if the presence of such in certain circumstances would be detrimental to the policies, norms, or customs of the affected peoples.

Coercion-free environment. Cessation of adverse activities.

1. To ensure that negotiations are fair and that indigenous peoples do not make decisions under any form of coercion, until the affected peoples give their consent to the project, the proponent must refrain from any activity, and any action that could lead one of its agents, or third parties under their control and acting with its acquiescence or its tolerance, affects the existence, values, use or enjoyment of the lands, territories and natural resources upon which members of the affected peoples have rights.
2. The consultation and negotiation process is interactive and will last until the conclusion of the project, in the event that it is consented to by the affected peoples. Thus, the parties should agree on a framework in which the profit-sharing agreements are properly excluded from prohibited acts, such as bribes, gifts, and other questionable or unusual offers. Other funds and in-kind services that are provided by the project proponent during the consultations and negotiations may also be excluded from such acts or prohibited if they are not provided in a transparent manner to the affected peoples and made with the express written consent of persons authorized to make decisions for each party. All such funds or in-kind services will be documented in writing, and an archive of these expenditures must be maintained as such by the parties regarding the process of consultation and negotiation.

3. In order to ensure an environment free of coercion, without the prior authorization of designated leaders, as described in the clause above, the parties will avoid contact with representatives of the party that is not authorized to participate in the process of consultation and negotiation outside of the framework of meetings, presentations, and organized exchanges and prior agreements.

4. Public or private security officers should not be present in the consultations and negotiations, unless certain conditions and specific rules about their presence have been agreed between the parties. Also the presence of private security forces or governments within the lands and territories of the affected peoples during the period of consultation and negotiation should be prohibited.

Previous studies on social and environmental impact

1. To ensure that the project does not imply a denial of the traditions and customs, or threaten the subsistence of the affected people, and preserve, protect and guarantee the special relationship that members of the affected people keep with their territory, which in turn ensures their survival as a people, a detailed and transparent study on the cultural, social and environmental impacts must be conducted by independent and technically capable entities, with the supervision of the parties before any decision is made by the affected peoples to consent, wholly in part, at the beginning of the proposed project. This study should be prepared in consultation and with the full and effective participation of the affected peoples.
2. The provision in the paragraph above should be made in a consistent manner with the Voluntary Guidelines to carry out evaluations of the cultural, environmental, and social repercussions of development projects that have been carried out in sacred places, or on lands or waters occupied or used traditionally by indigenous communities and local communities, or that could be affected (http://www.cbd.int/doc/publications/akwe-brochure-es.pdf ). In this way, the studies should be elaborated in a manner such that the results, impacts, and calculations of risks and benefits of the project must consider the cultural, environmental, and social concerns of the affected peoples, their traditional laws, their traditional knowledge, their practices and innovations, the traditional use and occupation of their lands and natural resources, as well as the interrelations between cultural, environmental and social elements of those lands. The conclusions of the studies of social and environmental impact must be framed by an agreement between the parties that provides the study is sufficiently understood to represent a baseline in relation to how the affected peoples use and depend on their lands, territories and natural resources, and the possible impact of the project on said relationship.

Information sharing

1. To be significant, the previous consent should be sought sufficiently prior to the project proponent receiving any type of authorization to begin certain activities that could affect the rights, lands, and natural resources of the affected peoples. The project proponent should begin consultations in the first stages of the project, not just when the need arises to obtain approval from the affected people. Good faith consultations mean a constant exchange of information between parties, in such a manner that any agreement reached is made with the knowledge of the parties, and the parties have an opportunity to be heard and formulate questions and requests for clarification, that should be addressed.

2. All information provided by the project proponent and their advisors should be delivered in a manner that is culturally appropriate, in terms of the nature and quality of the information (adjustments in the language, level of schooling, and other particular issues). The materials should be presented in a manner that is not technical and in simple language. The use of graphics, maps, posters, and video is recommended, instead of solely using written text. Where illiteracy is significant among the affected peoples, permission to consult should be accompanied by an agreement between the parties regarding the specific methods for the exchange of information, so as to ensure the understanding of the community with respect to all materials.

3. The information provided to the community should, at least, include:

a. The nature, the size, and the scope of the project;

b. The duration of the project (including the stage of construction, when applicable);

c. The locality of the areas and resources that will be affected;

d. The rights, duties and obligations of all parties under the national laws of Paraguay, international laws and other voluntary obligations signed by the project proponent (e.g. policies of relevant companies, the Equator Principles, the Global Compact of the United Nations);

e. A preliminary study of the possible impacts of the project;

f. The reasons or the purpose of the project;

g. National consultation processes, if they exist, used to determine the necessity or desirability of the project;

h. Personnel likely to be involved in all stages of the project (including local people, research institutions, sponsors, consultants, etc.);

i. Specific procedures that the project proponent will require (e.g. measures to mitigate damages or adverse impacts, to resolve disputes, monitor the implementation and finalize the project to completion);

j. Potential risks or adverse impacts presented by the project, but not limited to social risks, environmental risks, cultural risks, and health risks, and impacts such interferences in sacred areas, environmental contamination, interference in patterns of reproduction, hunting or gathering;

k. All implications that can actually be provided, including benefits to the community (e.g. commercial, economical, environmental, cultural). In order to properly evaluate whether the benefits are reasonable, the affected peoples may require copies of the financial projections, or the business plan of the proponent that is relevant to the project, documentation that should be provided when it is required;

l. Drafts for the discussion of the participatory study of social and environmental impact when it is completed, as well as final versions, before and after the final edition;

m. Adequate and complete response to questions, definitions, and concerns presented by affected peoples (including the quick response to questions posed during meetings between the parties);

n. All measures taken by the proponent to educate their financial agents and associates regarding the rights of affected peoples, and the measures and procedures that exist to work with them and protect their interests.

4. All information required for scheduled meetings should be provided sufficiently in advance so as to facilitate the exchange. The parties should agree on a reasonable period of time (between two and four weeks) before any scheduled meeting. The proponent will be responsible to deliver plenty of copies of the information to be distributed to the members and communities that constitute the affected peoples.

5. To avoid communication problems, the perpetuation of false assumptions, or misunderstandings, and to ensure the appropriate documentation of the consultation and negotiation process, the parties should agree on mechanisms to summarize their exchanges and any mutually reached understanding in the meetings (e.g. preparation of meeting minutes). The documentation of these exchanges will be recognized and signed by the delegations that attend the meetings and copies will be saved for the parties.

Conditions of agreement

1. Before the affected peoples make any decision, wholly or in part, relative to the start of a project, there should open and transparent discussions and written agreements, at least, about the following: (a) intellectual property (in the case that research projects or other agreed activities result in documentation or appropriation of the intellectual property of the affected peoples); (b) participation in benefits; (c) delimitation, demarcation, and titling of indigenous lands when applicable; (d) provision of certain funds or services to communities outside of the plan of participation in benefits and during the consultation process; (e) restitution, compensation or recuperation of lands in case of an interference; (f) measures of recuperation and environmental mitigation; (g) conflict resolution; (h) monitoring and implementation arrangements involving joint parties; (i) the role of independent and impartial entities to audit or monitor the project; (j) mechanisms for the negotiations and processes of continual consent between the parties until the end of the project; and (k) measures and mechanisms to promote and protect the rights and interests of the affected peoples, including the fulfillment of legislation and internal customs of the affected peoples.

Reasonable participation in the benefits

1. Before any decision is made by the affected peoples, consenting, wholly or in part, to the beginning of a project, and prior to awarding a state concession to conduct such, the parties should arrive at a reasonable agreement regarding participation in benefits that include a disbursement schedule and, if necessary, linking stages of the project with frameworks and commitments on benefit-sharing (e.g. until the titling of indigenous lands is recorded, Phase I of the project should not start, or the disbursement of cash benefits to the peoples concerned should take place every three months, according to the procedures described in Annex X, if the disbursements do not occur and are not rectified within 15 days, the project activities should be suspended until the correction is completed). Any participation in benefits should include in detail the mechanisms for a distribution and transparent administration of the funds and services received by the community, as a result of their participation and consent of the project. These mechanisms should also include provisions that take into account adjustments in the benefit-sharing agreement, in the case that a significant change occurs in the value of the originally negotiated benefits or the resources and services provided by the lands and resources of the affected peoples (e.g. due to changes in the market or other factors).
2. In case that a project proponent receives contributions or benefits from the community, expressed in the work of employees, regional skills, traditional knowledge, etc., all should be documented in writing.

Mechanisms for continued negotiation and consent processes between the parties

1. The process of engaging and sustaining the participation and significant consent of the indigenous peoples should be interactive, and is not only to begin with the conferment of permission to consult, nor end with a decision of consent to begin the project. The mechanisms for a ongoing dialogue, participation, decision-making and the consent of the affected parties in the stages of the project should be established and clearly identified in a clear manner between the parties, including mechanisms regarding how those processes should be maintained (for example, the stage of development, research, planning, implementation, oversight, monitoring, resolution of conflicts, and stages of concluding the project). The structure of the mechanisms, with the joint participation of the parties, should permit the assignment of responsibilities and roles to ensure that the project, once approved, maintains the consent of the affected people throughout every stage of the project. These mechanisms should be elaborated and considered as part of the binding agreement that articulates the initial consent of the parties.

Participative and independent oversight
1. Before any decision is made by the affected peoples, in regards to their consent of the start of the project, wholly or in part, the parties should establish mechanisms for monitoring, evaluation, and research of the implementation thereof, following the agreement between them and stipulations with respect to work plans. The parties should establish joint monitoring, evaluation, and implementation bodies, in order to ensure that their agreements and the agreed work plans are implemented in good faith for the benefit of the project.

2. If one of the parties so wishes, a role for an independent entity or body will be arranged and it will be charged with monitoring the compliance of the agreements and stipulations with respect to work plans. This impartial entity may serve either as part of a joint implementation committee composed of the parties or may audit the agreement as a fully independent oversight and monitoring body, regularly, in agreed intervals of time, to formulate recommendations for the improvement and to encourage the parties to correct any incompliance. They can also give powers to the entity to submit certain questions to arbitration or another dispute resolution body, previously agreed between them.
Conflict resolution and complaint mechanisms 

1. Before any decision is made by the peoples affected, wholly or in part, with respect to the beginning of a project, the parties will agree on mechanisms to resolve all disputes relating to the interpretation or allegations of violations of the agreements and agreed work plans for the project. Furthermore, the parties will, in joint form, establish that certain specific questions will be resolved through binding arbitration and designate a particular entity as arbiter for such procedures. However, the final agreements must reserve the right of the parties to seek the validity of the agreement in a court of law.

Proof of the agreements and their binding nature

1. The initial agreement between the parties, if any, including the agreement with respect to consent that has not been granted and that the project must be reformulated, modified, or cancelled, and all other agreements related to issues such as participation in benefits, intellectual property, titling of land, conflict-resolution mechanisms, etc. should be documented in writing and recognized by both parties by means of the signature of their authorized decision-makers. These agreements will establish, clearly, that those are binding and enforceable consensuses, and should be filled by the appropriate authorities and be enforceable before judicial bodies and, if so decided by the parties, subject to arbitration mechanisms.

2. The proponent should respect agreements that document the decision of affected peoples not to grant consent for project commencement. Persistent attempts to associate with affected peoples with the intention of obtaining a different decision must be considered a violation of the agreement, as well as a violation of any other declaration, resolution, decree of the council, or final decision made by the affected peoples to document their decision to withhold their consent.

General provisions

1. The process required by this protocol constitutes the minimum requirements to guarantee a good faith consultation and negotiation and a guarantee for the rights of indigenous peoples.

2. By understanding that every community member of an indigenous village is different from another, with their own norms, customs and values, it must be taken into account that each project, furthermore, has its particularities, meeting the minimum standards and requirements articulated in this protocol, and also constitutional and international guarantees; the parties may additionally agree on how to adapt the consultation and consent process to better accommodate their own needs and objectives.

3. Nothing contained in the clauses developed in this document shall be construed as diminishing or eliminating the rights that indigenous peoples have at present or may acquire in the future.

4. The provisions set forth in this Protocol shall be interpreted in accordance with the principles of justice, democracy, respect for human rights, equality, non-discrimination, good governance and good faith, and the primary intention of respect and enforcement of indigenous possession and common property.

Duty and obligation of the state

1. The ultimate responsibility falls on the Paraguayan State to respect and enforce the human rights and constitutional rights of the indigenous peoples of the country. This includes the duty and obligation of the State to guarantee the consultation and the free, prior and informed consent of these peoples. Furthermore, the authorities of each department (local government of Paraguay) are obligated to comply with the same duties and obligations of the State with respect to respecting and enforcing such rights. Even if the State and the provincial governments, consultants, etc. are not the project proponents, they [do not] remain exempt from their duties and obligations. The Paraguayan State must keep track of all consultation and consent processes that any proponent intends to conduct with indigenous peoples in accordance with this protocol, and must guarantee the full and effective implementation of all its stages.
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