Breakout Groups – Report Back and Plenary Discussion
Expert Workshop on the UN-REDD FPIC Guidelines, 10 February 2012



[bookmark: _GoBack]Breakout Group 1 – Who Gives Consent?
What should be the criteria for determining which groups FPIC should be extended to (i.e modernity/traditional lifestyle, dependency on forest resources, or historic, social and cultural ties to the (forest) area)? 
· Clarify at the beginning of the document: FPIC guidelines is about human rights 
· Include ownership of forest , land and resources as a criteria for rights holder group 
· Make clear distinction between IP and other rights holders in the guidelines: 
· Research and include other existing laws and legal frameworks that protecting other rights holders, e.g. minorities, local communities, women
· The guidelines should require a human rights impact assessment (risk of right violation) in REDD+ exercise so the rights that might be violated will be taken into account before REDD+ implemented: the specific who question will be addressed at national level 
· Assessment of drivers of deforestation and degradation to understand the underlying reason of forest dependency to better manage conflict among different groups 

How should the Guidance deal with situations where States do not recognize the distinct identity and rights of indigenous peoples?
· Recognition should be the pre-condition for joining UN-REDD program. 
· There should be capacity building funds for rights holders to self-identify. 

What should be the criteria for determining the validity of groups claiming to be ‘relevant rights-holders’?
· Human Right Impact Assessment: Who would do the assessment? National parties will do it and UNREDD will guide and have to be approved by multi-stakeholder policy board. 




Breakout Group 2 – When is FPIC Required?
When required?
· Required at local level when activity will affect the right and management of land, territories and resources of IPs. 
· Required at national level when policies or legislation or administrative actions have impacts on lands, territories and resources. Important to have consultation processes with legitimate representatives. Duly designated representatives or legitimate institutions. 
Which activities?
· Need to clarify the difference between effective consultation and FPIC. 
· Consultation is essential to ensure that the views and interests of relevant stakeholders and rights holders influence design. Must include IPs, women, etc.
· Effective consultation must lead to consensus between parties (note: different from consent).
· FPIC is a collective decision and leads to consent. 

· Readiness strategies: which elements require FPIC? 
· Demonstration projects
· Designation/zoning of forests
· Identification of drivers of deforestation – could consider them studies and baseline information, but sometimes shifting agriculture is identified as a driver. 
· Benefit sharing

· Not all components of readiness strategies require FPIC, e.g. defining baselines and reference levels. 
Which level?
· At national level, doesn’t mean collective consent from every community. Instead, consent through representation. 
· Processes for determining whether FPIC applies should be participatory involving all key stakeholders, potentially affected rights-holders.
Discussion
Gervais: providing representatives from IPs with the means to go to meetings and to gather view of those that they represent. Could notify UN police board that if we want IPs to be represented, they’ll need to get funds from their home base.
Rick: having this list of activities that may not require consent may just be confusing the matter. This box might not be necessary.
Sushil: Having an exhaustive list might cause confusion. As far as FPIC is concerned, there are two contexts where it’s required: relocation and toxic waste. But impacts must also be assessed. So broadly, yes, administrative policies might not deal with IPs but have an impact. So if we enumerate very specifically, we may be leaving out other instances and categories. Also, might not want to treat consultation and FPIC as different processes. Consultation is part of FPIC and applies to a broad swath of people.  So whoever is conducting process has to ensure that the process isn’t corrupted. So they are broad standards, but needs to be left open for specific standards. Finally, there are existing standards, including #2 about consultation. Special Rapp has reported on this extensively as well. There is normative work that can be borrowed and utilized. But it’s so context specific that you have to do impact assessments, which goes back to the point that you need to do assessments. 
Vanessa: I too get nervous with lists. I understand that you might want to give examples, so giving an example or two might be better. Also want to think about when FPIC applies, with respect to countries in Latin America, the IACHR has made it clear that as long s there’s no delimitation, demarcation or titling, you always shave to get FPIC “until …has been carried out the state must abstain from all act..to affect the existence, value, use or enjoyment of the territory to which indigenous people are entitled.”
Marlea: I like to look at the technical REDD activities - you take care of the normative. At the end of the day, things have to be implemented. One column – activities. Other column – areas. That’s where you can now ask them – which activities do you think will have impact on you and which do you think you should be consulted on? There is danger to lists, but there are 5 activities in REDD plus and several under that. Let the countries go through the process of consultation do the exercise for them to identify.
Onel: There are two things that I was thinking about activities that don’t require consultation. I think it’s difficult to require a list and to generalize. In terms of photography, they didn’t allow that in our countries because it’s not allowed to fly over certain areas that are sometimes considered sacred. We can also wonder what they are trying to photograph. They also need to get down in the area to see what’s there. In our community, that must be allowed first. In our community there is a risk if we allow such things. We have experience with carbon cowboys. They surprise us because they show studies from our area but we don’t know how they got the information. I understand that it’s difficult to consult on everything, but that’s what's happening. In order to identify what should be consulted upon, there should be an agreement on what will or won’t need to be consulted upon. Recently, there was a company that started trading (carbon?) in our area and the people were very upset. There are some peoples whose rights are recognized but not applied, and there are others who enforce their rights and apply their traditional law. On the issue of representatives, under our law my role is not to make decisions. I make suggestions and the (?) makes the decisions. If FPIC really want to ensure rights, they need to ensure…
Rubin: …This wasn’t the first process that was undertaken. We weren’t trying to put more burdens on the REDD process because I know how that works….However, with regard to participation it’s up to states. Within REDD we want things to be participatory and we need to all agree if we want to move forward.
Josep: Our colleague Rubin put a reality check on what can and can’t happen. In DRC, when things become too complicated they don’t happen. Sometimes we shift here between the concepts of consultation and consent. These have very different weight. Without consultation it’s not possible to get a sense of the forest framework. Not just a matter of right but also procedural important. Consent carries a heavy judicial weight. It’s not only IPs giving yes or no; it’s about the state to protect that decision. So it’s not just that people are expressing their will. We need to build not only consent systems, but to ensure that state machinery is going to respect that. Otherwise it will be useful. If we put consent everywhere, then the state won’t listen. Maybe the solution to these types of controversies isn’t a shopping list. Maybe we could simplify the list, and through the REDD readiness process we could decide where the consent is needed. Maybe it should be up to each country to decide through multi-stakeholder process to decide when consent applies. Perfect democracy isn’t’ possible. When in reality FPIC is functioning… We need to strike a balance. There has to be, through the consultative process, elements when FPIC should be applied and how. 
National committee probably isn’t (at least always) the appropriate structure to give consent. We know that there is often a divide between national representatives and local populations. 



Breakout Group 3 – Process for Seeking FPIC
(Vanessa)
Many questions that we couldn’t answer. But we tried to answer the three questions that were given to us.
First question was about methodology and potential indicators. –
First decided that it would be important to have a pre-consultation phase to set up framework for how process should move forward. Timelines, expectations, standards, benchmarks, whether they would have a facilitator or not. Get consensus so that everyone knew what’s going to happen.
We talked about some indicators, questions to be asked about the process when evaluating:
· Was funding sufficient to carry out work?
· Was it iterative? Or one-off event. Process should happen throughout.
· Was information proper in terms of what was included and how it was shared? Risks, benefits etc.
· Was exchange of information constant throughout process?
· Was process conducted in accordance with customs and traditions?
· Were there milestones that were actually met?
· Was there true representation of affected communities? Did the community itself designate representative?
· Was decision made by community knowingly and voluntarily? 
· Were the roles clearly defined?
· Was grievance mechanism present? Used? Independent and effective?
Verification
· Interviews in a culturally appropriate manner
· Review agreements reached by the parties at the beginning of the process
· Review distributed materials
· Review decisions and minutes at the end.
Who should review?
· Didn’t have a whole lot of time to discuss. Should be 3rd party. Couldn’t come to agreement whether that also meant not a UNREDD person.
National consent (versus community process):
· Still should be consultation phase and get agreement.
· All same indicators and probably more apply.
· Recognize that this is challenging. But despite challenges, that process should get some form of buy-in and consent even from local communities.
Facilitator
· Shouldn’t be a requirement, but should be stressed that it’s an option that all could consent to (or not)
· Mandate of facilitator should be determined by parties, not the FPIC guide. 
Timing
· Balance between urgency of the environment and urgency of human rights.
· Pre-consultation phase is place to talk about timing.
· Difficult to determine time-lines, but hopefully parties can come up with something in an amicable way.
· Should take into consideration the time needed by local communities to respond in their traditional manner.
Discussion:
Joanna: Very impressive. On information that’s needed, I think you picked up on something that we’ve been talking about regarding SEPC and REDD SES: Indigenous and others need to know what potential social risks and benefits might be, a kind of social and environmental impact assessment at the local level. I know that’s a complex thing to do, but I know that’s an important part that’s needed. One more thing that’s important is FPIC for the use of traditional knowledge and practice is formulation of REDD+ program. 
Vicky: of course if you’re doing work on REDD like medicinal plants etc can be sensitive in a way because it can be taken by bio-pirate.
Joan: Another way to validate an agreement is to make sure that the indigenous people have the same understanding as the other parties.
Kristen: Understanding carbon rights and REDD etc can be entirely new to a community. It could take at a minimum of 1-2 year to people to internalize and fully understand the agreements in question.
Leo: Level of readiness will affect how long consultations will take.
Xiaoting: where does education and awareness-raising fit into the UNREDD program?
Josep (missed what he said)
Sushil: We would add human rights to social and environmental assessments. Also, could put in place minimum standards and contextualize it. So we can start form the minimum and then look at context.
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