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LEG-REDD+ Project

Gap analysis and legal assistance for REDD+ implementation 
Objective of the LEG-REDD+ Project
The objective of the LEG-REDD+ Project is to assist countries in strengthening their legal capacity for REDD+ implementation, through developing an in-depth understanding of legal and regulatory aspects of the REDD+ mechanism and supporting the development of robust and coherent legal frameworks at national level.
Background: the REDD+ agreement

In the context of developing an internationally agreed response to the challenge of preventing dangerous climate change, signatory countries of the UNFCCC have committed to collectively “aim to slow, halt and reverse forest cover and carbon loss”, according to their national circumstances.
The Cancun and Durban decisions made significant steps towards providing clearer guidance on the activities and safeguards underlying REDD+. Key elements of the REDD+ agreement include:
 Mitigation activities: The agreement recognizes five REDD+ activities, “(a) Reducing emissions from deforestation; (b) Reducing emissions from forest degradation; (c) Conservation of forest carbon stocks; (d) Sustainable management of forests; (e) Enhancement of forest carbon stocks”.
 Principles: REDD+ activities should follow certain principles, such as being country-driven and results-based; being consistent with development goals, environmental integrity and adaptation needs; being supported by adequate financial and technological support; and promoting the sustainable management of forests.
 Phases: The agreement outlines a phased approach to the implementation of the REDD+ mechanism, from planning, preparation and capacity-building (phase 1, also called “readiness phase”) and policy implementation (phase 2), to results-based actions to reduce emissions (phase 3).
 Safeguards: The agreement lists seven safeguards in accordance with which REDD+ activities are to be undertaken, and which are to be promoted and supported. The safeguards concern forest governance, stakeholder participation, the knowledge and rights of Indigenous Peoples and local communities, the protection and conservation of natural forests and their ecosystem services, the prevention of conversion of natural forests, conservation of biological diversity, the risk of reversals and the risk of displacement of emissions. In addition, countries are requested to develop “a system for providing information on how safeguards […] are being addressed and respected”.
In addition, the REDD+ agreement specifies that REDD+ countries are required to develop (a) a national strategy or action plan; (b) a national forest reference emission level and/or forest reference level; (c) a robust and transparent national forest monitoring system; (d) a system for providing information on safeguards.

The legal dimension of REDD+ implementation

With the emergence of broadly accepted elements underpinning REDD+, there is an increasing need to strengthen legal frameworks for in-country REDD+ implementation. 
In particular, in order for REDD+ carbon emission targets to be reached, in the near future, agriculture must be fundamentally addressed by governments implementing REDD+ strategies and programmes. Based on 20 current country readiness proposals (R-PPS) submitted to the World Bank Forest Carbon Partnership Facility (FCPF)
, the analysis reveals that overall, REDD+ strategies and actions generally fail to address agricultural drivers, while countries should more adequately address agricultural drivers linked to deforestation and land degradation in their REDD+ strategies, including sorting out tenure and land access rights, carbon ownership and cross-sectoral policies and laws.

The issues to be addressed through REDD+ are complex in nature and REDD+ implementation will be strongly influenced by the presence or lack of legal frameworks. Robust legal frameworks can help address environmental, social, and economic issues related to REDD+ in a coherent way, in line with international provisions. Access to natural resources is also an important aspect of ensuring that appropriate regulations are effectively implemented and assuring stakeholders that social and environmental risks of REDD+ will be addressed in programme design and implementation.

Further, the close links between agriculture and forests, the fact that agriculture is the largest driver of deforesta​tion in many areas, and the increasing global demand for food means that implementing REDD+ effectively will require policy and legal interventions in the agriculture sec​tor as well as the forest sector
.
 In sum, critical areas where legal instruments and provisions will be required include (but are not limited to):

- Cross-sectoral coordination; 

- Land & carbon rights;  
- Spatial planning;
- Coherence of institutional mandates;  
- Stakeholder participation;
- Benefit sharing mechanisms; 
- MRV systems;

- Definitions of forest.

LEG-REDD+ Project

The role of the Development Law Service of FAO

Climate change aspects have to be addressed by legislators in drafting laws and climate change provisions will have to be included into sectoral laws.  

The Development Law Service of the FAO provides legal advisory services to governments on land, water, fisheries, plants, forestry, wildlife, environment and biodiversity as well as general agricultural issues (institutions, trade, and economic reforms). It helps governments prepare laws, regulations, agreements and other legal texts, advises on institutional structures and compliance with international law, and provides capacity building through participatory training of national officials and consultants. Current legal advisory projects include 70 countries from every region of the world.
The Development Law Service of FAO has the experience required to assist REDD+ countries in developing robust and coherent legal frameworks for REDD+ implementation, and in drafting REDD+ provisions for incorporation in relevant national laws.
Project activities for 2012
· Develop a comparative analysis of the existing laws on climate change adopted by nine countries
, highlighting the relevant technical aspects concerning REDD+ as well as the linkages with agriculture, forests and land. 
· Produce a document on lessons learned/good practices in relation to the legal and regulatory aspects of REDD+ implementation at country level (hereafter the “Document”).
· Organize an expert consultation meeting in Rome, to socialize and to endorse the final version of the “Document” (end of September).  Prepare the final report of the consultation meeting. 

Proposed activities for 2013
· Upon governments’ requests, formulate recommendations for legal reforms to implement REDD+ in response to national priorities, including options to reform sectoral laws. 
Collaborations
Within the UN-REDD Programme, this work will build on knowledge products developed by UNEP and UNDP. It will also complement the support provided by UNDP on parliamentary development in REDD+ countries. 
Opportunities for collaboration will also be sought with other organisations interested in the legal and regulatory aspects of the REDD+ mechanism (IUCN, GLOBE International, WRI, Client Earth, IDLO, Baker & McKenzie, etc ).



  Annex I  
Selected UN-REDD Countries
I.  Africa: Zambia

Zambia has approximately 50 million hectares (ha) of forests covering 66.4% of  total land area. Forests are one of its most important natural resources and contribute directly to peoples’ livelihoods. Forest dependent communities rely on them for sustenance, medicine and culture, as do urban populations who heat their homes and cook with biomass energy. However, Zambia has an estimated deforestation rate of between 250, 000 to 300,000 ha per year; this is rapidly depleting forest services and compromising regeneration. Deforestation and forest degradation also contribute to the emission of GHGs and decrease global carbon sequestration. Therefore, with climate change as an immediate concern of international magnitude, Zambia has committed to redirect the sector toward long-term sustainability. 

Zambia is one of 13 pilot countries that benefits from the UN-REDD Programme, which endeavours to  prepare developing countries for a future REDD+ mechanism that will create a financial value for the carbon stored in forests.    

Key Challenges to Legal Preparedness for REDD+ 

1. Ensure equitable and secure land tenure;
2. Promote clarity and coherence of laws and institutions related to REDD+;
3. Regulate the charcoal industry for effective REDD+ implementation;
4. Create benefit distribution systems that are equitable and results-based.
Innovative Laws and Institutions for REDD+ legal preparedness 
1. Responsive national forest governance systems;
2. Decentralized decision-making and two-way information systems;
3. Incentivizing private and public investments.
II.  Asia-Pacific: Vietnam 
According to the Ministry of Agriculture and Rural Development (MARD), forests cover about 12.931.000 hectares of land, equivalent of 39.7% of the total area allocated to protection forests, production forests and special use forests (forest reserves). Logging and slash-and-burn agricultural practices contribute to deforestation and soil degradation while urban industrialization and population migration are rapidly degrading environment in Hanoi and Ho Chi Minh City (FRA 2010). To address the needs of forest protection and biodiversity conservation, the government has also established policies, strategies and programmes on forest development and protection, including the national forest development strategy and the five million hectares reforestation programme (so called programme 661) among others.  According to the law on forest protection and development, MARD has the official mandate for the management of the existing forest vegetation while the responsibilities for the land resource  management remain with MoNRE (according to the land law). Moreover, different mapping criteria and classification systems further complicate forest allocation procedures in the field, thus impeding a clear allocation of land tenure rights to implement REDD+. Another aspect of relevance for REDD+, is that there have also been important policy development related to payments for ecosystem services (PES) based on the PES Decree of 2010 which might support REDD+ implementation. 
Key Challenges to Legal Preparedness for REDD+
 
1. Enhance coordination of land use planning for REDD+;
2. Develop effective forest governance systems;
3. Recognize equitable rights to the benefits of REDD+ activities.
Innovative Laws and Institutions for REDD+ legal preparedness
1. Innovative benefit distribution systems;
2. Creation of the legal basis for CDM projects;
3. The national strategy on climate change (2050) and vision (2100);
4. Application of the Free and Priori Informed Consent (FPIC);
5. Updated legal framework for allocating and leasing land and forest areas.
III.  Latin America: Mexico
Mexico is the 11th country in the world in terms of forest extension (around 1 million km2) and has the third largest area of forest in Latin America, roughly split between coniferous and broadleaf forests. Agriculture, deforestation and land use change account for around 30% of national emissions. Deforestation alone is responsible for 14% of national emissions. REDD+ stakeholders, including social organizations, land owners representatives, academics and other governmental institutions can all contribute to the development of the ENREDD through the REDD+ Technical Advisory Committee (CTC-REDD+). Mexico’s Vision on REDD+ and the subsequent ENAREDD+ are based in a set of principles that will guide its action lines and compliance with the safeguards that the initiative sets. 
Key Challenges to Legal Preparedness for REDD+
 
1. Promote complementary state and federal law and policy frameworks’;
2. Secure clean and coherent law and institutional mandates for REDD+:

3. Regulate land use for safe and effective REDD+ implementation;

4. Formalize benefit distribution systems that are equitable and results-based

5. Develop institutional capacities for independent filed-based MRV;

6. Clarify land tenure rights.
Innovative Laws and Institutions for REDD+ legal preparedness
1. Secure governance and REDD+ progress through regional Accords;

2. Build stability in REDD+ policies through inter-municipal networks;

3. Develop indigenous carbon sequestration credits;
4. Engage beneficiaries through flexible land tenure recognition systems;
Annex II
INITIATIVES ON CLIMATE CHANGE 
(To be updated)
	Country

	Instruments
	Main purpose

	Date 


	Brazil


	National Policy on Climate Change (NPCC)

Draft Law on Climate Change (not yet entered into force)
REDD+ Law 

	The NPCC is based on Brazil's international commitment with the UNFCCC and incorporates all previous related government instruments (i.e., the National Plan on Climate Change, the National Fund on Climate Change, and others).

The objective of this law is to regulate REDD+ actions in Brazil, as well as create a national REDD+ system allowing the development of subnational projects and their integration into a national strategy.
	2009
2011



	China


	National Climate Change Programme 2007

Draft Law on Climate Change (not yet entered into force)


	This program focuses on five key areas:

1. greenhouse gas (GHG) mitigation;

2. adaptation;

3. science and technology;

4. public awareness; and

5. institutions and mechanisms.

Measures include strengthening the existing energy legal system, improving the national energy program, implementing the Renewable Energy Law, promoting favourable conditions for renewable energy development and GHG mitigation, stimulating energy price reform, optimizing the energy mix, and promoting innovation and efficiency improvements in various power-generating technologies (renewable and nonrenewable), including nuclear power.

	2007 (revised in 2008 and 2009)



	India


	National Action Plan on Climate Change (NAPCC)


	India's NAPCC outlines existing and future policies and programs directed at climate change mitigation and adaptation. The plan sets out eight “national missions” running up to 2017.


	2008

	Indonesia


	Presidential Regulation on the National Council for Climate Change (NCCC)

REDD+ Regulations
	The council coordinates climate change policymaking. It is composed of 17 ministers and chaired by the president. The NCCC is assisted by the following working units: adaptation; mitigation; transfer of technology; funding; post-2012; and forestry and land use conversion.
Ministry of Forestry, Regulation P.68/Menhut-II/2008 on the Implementation of Demonstration Activities on Reduction

of Emission from Deforestation and Degradation (11th Dec 2008); Regulation P.30/Menhut-II/2009 on Reducing Emissions from Deforestation

and Forest Degradation (1st May 2009) (the “REDD Regulation”); and Regulation P.36/Menhut-II/2009 regarding Procedures for Licensing of

Commercial Utilization of Carbon Sequestration and/or Storage in Production and Protected Forests (22nd May 2009).

	        2008
   2008- 2009

	Mexico


	Inter-Secretariat Commission on Climate Change; Law for the Use of Renewable Energies and for the Finance of the Energy Transition (LUREFET).
Law on climate change adopted by the Senate (not yet entered into force).


	The commission is responsible for coordinating national policies for climate change mitigation and adaptation. LUREFET seeks to reduce Mexico's dependence on hydrocarbons by promoting renewable energy sources and clean technology for electricity generation. It also establishes the National Strategy for the Energy Transition and Sustainable Energy Use and the Energy Transition Fund.


	2005 and 2008



	Philippines
	Climate Change Act     

n. 9729 


	The law creates a powerful body that would formulate and implement plans for the country to better prepare for and respond to natural disasters. It also aims to attract foreign financing for adaptation and risk reduction projects. The law also establishes a Climate Change Commission, a policy making body attached to the Office of the President tasked with coordinating, monitoring and evaluating programs and action plans relating to climate change.

	2009

	  South   

  Africa


	National Climate Change Response Policy


	South Africa's response to climate change has two objectives. The first is to effectively manage the inevitable climate change impacts through interventions that build and sustain South Africa's social, economic and environmental resilience and emergency response capacity. 

The second is to make a fair contribution to the global effort to stabilize greenhouse gas concentrations in the atmosphere. 


	2011

	South Korea


	Framework Act on Low Carbon Green Growth


	This law creates the legislative framework for mid- and long-term emissions reduction targets, cap-and-trade, carbon tax, carbon labelling, carbon disclosure, and the expansion of new and renewable energy.

	2009


Source: Legislating Climate Change on a National Level. Terry Townshend, Sam Fankhauser, Adam Matthews, Clément Feger, Jin Liu and Thais Narciso. Environment, Science and Policy for Sustainable Development. 2011. 
*E.g. Argentina, Australia, Canada, EU, France, Germany, Japan,  Russia,  UK and US have also adopted climate change legal instruments. 
� The Forest Carbon Partnership Facility (FCPF) assists developing countries in their efforts to reduce emissions from deforestation and forest degradation and foster conservation, sustainable management of forests, and enhancement of forest carbon stocks -called REDD+- by providing value to standing forests. More information available at: http://www.forestcarbonpartnership.org/fcp/


� REDD+ and agriculture: A cross-sectoral approach to REDD+ and implications for the poor Kristy Graham (Overseas Development Institute) and Raffaele Vignola (Climate change and watersheds program - CATIE). 2011.





� See Annex II.


� Based on IDLO/FAO Country Study (2011). 


� Based on IDLO/FAO Country Study (2011).


� Based on IDLO/FAO Country Study (2011). 
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