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Executive Summary

Free, Prior and Informed Consent (FPIC) is a centuries-old rights-based principle representing a particular expression of the right to self-determination, related rights to lands, territories and natural resources, the right to culture, and the right to be free from racial discrimination.  FPIC applies to key decision points for actions that have the potential to impact the lands, territories, and resources upon which rights holders depend for their cultural, spiritual and physical sustenance, well-being and survival.  Consistent with international human rights instruments and other treaty obligations, potentially affected peoples have the right to consent to--or withhold consent from--a proposed action.  

This report offers some preliminary recommendations for possible options to enhance the application of FPIC to UN-REDD Programme national programme activities.  Indigenous peoples should provide primary guidance on the application of FPIC and should be fully involved in determining how the process regarding FPIC moves forward regarding REDD, including its implementation.    

Legal, Institutional and Policy Framework

Given that UN-REDD is housed within the United Nations system, all UN-REDD programme activities must follow:  a rights-based approach, United Nations Development Group Guidelines, and the United Nations Declaration on the Rights of Indigenous Peoples.   In light of these UN-wide and and UN-REDD specific obligations, taking into account the institutional scope of UN-REDD, the following general principles emerge that can help inform how FPIC could specifically apply to UN-REDD national programmes:

1. Indigenous peoples have a right to decide what “development” means for them with respect to use of lands, territories, and other resources.

2. Indigenous peoples must be included in any decisions considered that could affect them.   

3. UN-REDD decision-making structures must respect indigenous peoples’ own institutions and decision-making processes.

4. Involving indigenous peoples in decision-making means respecting the “consent” in FPIC.  

5. Particular care must be afforded to rights considerations in any situations potentially involving eminent domain and FPIC.

Case Studies

Although a universal definition of FPIC is still evolving, there are efforts underway to apply FPIC at the international, national and community levels, based on the general understanding of FPIC.  The Malampaya Deep Water Gas-to-Power Project in the Philippines illustrates how national requirements for community engagement can help facilitate consent.  The Cordillera del Cóndor case study examines the tensions between several indigenous Shuar communities and national and international actors in the Ecuadorian Amazon and the role of FPIC in response to this division, indicating that a failure to recognize community resource rights can interfere with FPIC.  The case study from Australia demonstrates that institutionalizing participation can assist in protecting rights and interests.  Analysis of Community Wildlife Conservancies in Namibia indicates how participatory planning can still give space for community decision-making procedures.  

As the global community works towards REDD readiness, these case studies offer historical experiences relevant to the integration of FPIC into national strategies and activities, including the following lessons learned:

· National level policies and procedures detailing requirements for community engagement as a precondition of project approval can assist proponents in engaging with communities.

· If designed in a culturally appropriate manner that is compatible with local communities’ own governing structures, national or subnational processes can help support traditional rights to lands, territories, and resources when faced with competing use interests.

· An unwillingness to recognize and respect community rights to resources can make FPIC processes more difficult and limit prospects for achieving conservation outcomes.  

· Consent is an ongoing process and is more achievable when the planning process is responsive to community needs.  All parties should approach FPIC as a process rather than a one-time decision.  

· Negotiations may be more successful when they incorporate the community’s perspective of what constitutes equitable benefit sharing.

· The failure to obtain consent from communities for a given protected area proposal does not necessarily preclude a continued commitment by local communities to conservation objectives. 

FPIC Recommendations for UN-REDD National Joint Programmes 

UN-REDD IP Guidance makes clear that FPIC must be adhered to in the development, implementation, monitoring and evaluation of all UN-REDD Programme activities that may impact the rights and livelihoods of indigenous peoples and other forest-dependent communities.  Taking into account the international obligations, guidance, and lessons learned, some opportunities begin to emerge for UN-REDD with respect to FPIC implementation.  Recognizing that affected rights holders are the ultimate authorities on FPIC, preliminary recommendations for further consideration are offered in the areas of:  1) facilitating enabling conditions as discrete and funded components of the NJP; and 2) minimizing the risk of violations of FPIC.   As indicated above, these preliminary recommendations should be considered in light of the facts that indigenous peoples should provide primary guidance on the application of FPIC and should be fully involved in determining how the process regarding FPIC moves forward regarding REDD, including its implementation.

With respect to facilitating enabling conditions for FPIC and the national and sub-national levels, UN-REDD may wish to consider operational procedures that help create enabling conditions for FPIC by:  1) strengthening institutional support through laws, policies procedures, and institutional structures; 2) ensuring that national programmes address the rights of indigenous peoples and local communities regarding land tenure and resource use rights; 3) maintaining procedures for initiating and pursuing community engagement in the planning process; and 4) supporting the development of procedures to consider the equitable sharing of benefits in those cases where consent has been granted. 
In addition to proactively supporting enabling conditions that help operationalize FPIC through national and subnational activities, it is equally important that UN-REDD minimize the risk that REDD-related activities will be undertaken in a manner inconsistent with FPIC.  To this effect, UN-REDD should:  1) consider ways to enhance review procedures during the approval, design, operation, and monitoring phases; 2) ensure there are adequate procedures in place to analyze the possible adverse impacts of proposed activities; and 3) identify and maintain mechanism(s) to address disputes related to FPIC.  
I.  Introduction 


This report offers preliminary recommendations regarding options and best practices for application of Free, Prior and Informed Consent (FPIC)
 to the UN-REDD Programme national programme activities in furtherance of the United Nations Declaration on the Rights of Indigenous Peoples.  After describing the legal and policy framework that provides the basis for FPIC in the context of UN-REDD, the report describes case studies relevant to FPIC in the context of REDD, identifies lessons learned, and recommends how and at what level of national programme activities FPIC can be best applied to the UN-REDD Programme.  The intent of this report is to offer analysis and ideas that might help catalyze discussions.  It must be emphasized that potentially affected rights-holders, particularly indigenous peoples, should provide primary guidance on the application of FPIC and should be fully involved in determining how the process regarding FPIC moves forward regarding REDD, including its implementation. 

II. General understanding of Free, Prior and Informed Consent

FPIC is a centuries-old process whose modern invocation has been described as follows:

In contemporary international law, indigenous peoples have the right to participate in decision making and to give or withhold their consent to activities affecting their lands, territories and resources or rights in general. Consent must be freely given, obtained prior to implementation of activities and be founded upon an understanding of the full range of issues implicated by the activity or decision in question; hence the formulation: free, prior and informed consent.

While there is no universal definition of FPIC, there is an emerging consensus of common understanding associated with the application of FPIC and the rights that form its foundation.  To this effect, FPIC could be viewed as a particular expression of the right to self-determination; related rights to lands, territories, and natural resources; the right to culture; and the right to be free from racial discrimination.
 
This rights-based principle of FPIC applies to REDD discussions regarding potential changes in resource uses that could impact the livelihoods of indigenous and other local communities.  Under these circumstances, consistent with international human rights instruments and other treaty obligations, potentially impacted peoples have the right to participate in and consent to or withhold consent from a proposed action.  This principle holds that communities should have the right to withhold consent at key decision-making points occurring both prior to and during a proposed activity.
  FPIC applies to proposed actions (decisions, activities, projects, etc.) that have the potential to impact the lands, territories, and resources upon which indigenous and tribal peoples depend for their cultural, spiritual and physical sustenance, well-being, and survival.
    

The United Nations Development Group Guidelines on Indigenous Peoples’ Issues (“UNDG Guidelines”) set out the broad normative, policy and operational framework for implementing a rights-based and culturally sensitive approach to development for and with indigenous peoples.
  According to the UNDG Guidelines, the right to self-determination requires "respect for the principle of free, prior and informed consent.”
  Both UNDG Guidelines and UN-REDD Guidance
 offer specific guidance regarding elements of Free, Prior and Informed Consent.  The UNDG Guidelines excerpt the following descriptions of “free” “prior” “informed” and “consent” from a Report of the International Workshop on Methodologies Regarding Free Prior and Informed Consent, adopted by the UN Permanent Forum on Indigenous Issues in 2005: 

· Free:  Should imply no coercion, intimidation or manipulation;

· Prior:  Should imply consent has been sought sufficiently in advance of any authorization or commencement of activities and respect time requirements of indigenous consultation/consensus processes;

· Informed:  Should imply that information is provided that covers (at least) the following aspects:

a. The nature, size, pace, reversibility, and scope of any proposed project or activity;

b. The reason(s) or purpose of the project and/or activity;

c. The duration of the above;

d. The locality of areas that will be affected;

e. A preliminary assessment of the likely economic, social, cultural, and environmental impact, including potential risks and fair and equitable benefit sharing in a context that respects the precautionary principle;

f. Personnel likely to be involved in the execution of the proposed project (including indigenous peoples, private sector staff, research institutions, government employees, and others); and

g. Procedures that the project may entail; and

· Consent:  Consultation and participation are crucial components of a consent process. Consultation should be undertaken in good faith. The parties should establish a dialogue allowing them to find appropriate solutions in an atmosphere of mutual respect in good faith, and full and equitable participation. Consultation requires time and an effective system for communicating among interest holders. Indigenous peoples should be able to participate through their own freely chosen representatives and customary or other institutions. The inclusion of a gender perspective and the participation of indigenous women are essential, as well as participation of children and youth as appropriate.  

III.   Legal, Institutional and Policy Framework

     This section considers the legal, institutional and policy framework at the international level relevant to the application of FPIC for UN-REDD National Joint Programmes.  It first describes the obligations that apply to UN-REDD through its institutional home within the United Nations system, including application of a rights-based approach, UNDG Guidelines, and the United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”).   It then describes UN-REDD specific guidance and procedures as well as the institutional framework of UN-REDD as implemented through National Joint Programmes (NJPs) for country actions and a Global Programme for international support functions.  Drawing from the UN- and UN-REDD specific obligations, the fourth part of this section synthesizes the international laws, policies and procedures to identify some general principles that help inform how FPIC could specifically apply to UN-REDD.

A. United Nations System

       
      The UN Secretary-General has called for all UN-funded programmes to mainstream human rights into their various activities and programmes within the framework of their respective mandates.
  A human rights-based approach requires consideration of a number of international instruments addressing indigenous rights.
  Free, prior and informed consent is central to effectuating obligations in many of these instruments.
  These instruments are listed in Annex 1, which indicates the application of these instruments in each of the UN-REDD countries.

UN-wide application of FPIC increased significantly when the General Assembly adopted the UNDRIP.  According to the UNDG Guidelines, the UNDRIP “recognizes the rights of indigenous peoples on a wide range of issues and provides a universal framework for the international community and States.”
  While many of its provisions contain matters relevant to FPIC in the context of REDD, the UNDRIP explicitly addresses FPIC in Articles 10, 11, 19, 28, and 32.  Specifically:
 

· Article 10 holds that “[n]o relocation shall take place without the free, prior and informed consent of the indigenous peoples concerned; ”

· Article 11 requires States to develop, “in conjunction with indigenous peoples,” restitution for indigenous “property taken without their free, prior and informed consent or in violation of their laws, traditions and customs;”

· Article 19 requires that “States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them;”

· Article 28 provides the right to redress for indigenous peoples whose traditional lands have been “confiscated, taken, occupied, used or damaged without their free, prior and informed consent;” 

· Article 32 gives indigenous peoples the right to develop their own priorities and/or strategies for their own lands, and requires States to obtain FPIC before approving any project affecting indigenous lands or territories.  

    
Other provisions of UNDRIP affirm rights that are directly related to FPIC.  For UN-REDD, the most important of these provisions is Article 29, which recognizes indigenous peoples’ rights to the conservation and protection of the environment and the productive capacity of their lands or territories and resources.  Article 29 further requires States to “establish and implement assistance programmes for indigenous peoples for such conservation and protection, without discrimination.”  This is directly relevant to UN-REDD programmes seeking to help establish national REDD strategies and undertake REDD-related activities.
The UN-REDD Draft Operational Guidance on Indigenous Peoples and Other Forest Dependent Communities (UN-REDD IP Guidance) explicitly recognize that Article 42 of the UNDRIP mandates implementation of the Declaration by UN agencies and States.
  The UNDG Guidelines can assist in implementing the rights-based approach and respect for the principle of FPIC in a manner consistent with the UNDRIP.

The UNDG Guidelines are based on several existing international instruments regarding indigenous peoples, including the UNDRIP and the International Labour Organization (ILO) Convention on Indigenous and Tribal Peoples, 1989 (No.169) (“ILO Convention 169”).  

 Recognizing the right of indigenous peoples to define their own development priorities, the UNDG Guidelines explain that “[a]ll efforts should be made to ensure that indigenous peoples determine the activities that take place on their lands,”
 and “[i]ndigenous peoples have the right to freely pursue their economic, social and cultural development, to be secure in the enjoyment of their own means of subsistence and to determine priorities and strategies for the development or use of their lands, territories and natural resources.” 
    Along similar lines, ILO Convention 169 affirms that indigenous peoples have the right to decide their own priorities for development and to exercise control over and participate in the process of development.  Similarly, “consent” in the context of the impact assessments under the CBD has been described as “a process whereby local indigenous communities may have the option to accept or oppose a proposed development that may impact their community.”
  

UNDG Guidelines acknowledge that while human rights instruments are critical, they alone are insufficient: “[i]nternational human rights instruments are not enough to guarantee the survival, wellbeing and dignity of indigenous peoples, even if they have a great importance for the protection of their rights.”
  These instruments must be implemented in ways that respond to the needs of indigenous peoples.  One approach taken by the UN to ensure that this occurs is the establishment of a Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples.  The Special Rapporteur (currently S. James Anaya) is tasked with, inter alia, promoting good practices to implement international standards concerning the rights of indigenous peoples, reporting on the overall human rights situations of indigenous peoples in selected countries, and addressing specific cases of alleged violations of the rights of indigenous peoples through communications with governments and others.

According to UNDG Guidelines, indigenous peoples have collective rights that serve as “minimum standards for the protection of their survival,” including rights to:  their lands, territories, and resources; maintain their cultures; recognition of their distinct identities; self-government and self-determination; and be asked for their free, prior and informed consent in decisions that may affect them.
  The right to self-determination can be expressed through “[f]ormal recognition of indigenous peoples’ traditional institutions, internal justice and conflict-resolution systems, and ways of socio-political organization.”
 
A rights-based approach such as that articulated under the UN system allows for recognition of customary land rights.  UNDG Guidelines recognize indigenous peoples’ individual and collective rights to own and control their lands and to differing degrees, the right to own, use, and manage the natural resources on those lands.  Additionally, indigenous peoples have a particular right to private access of their religious and cultural sites (UNDRIP Articles 12, 25).  UNDG Guidelines further elaborate:  “[a]ll efforts should be made to ensure that indigenous peoples determine the activities that take place on their lands and in particular that impacts on the environment and sacred and cultural sites are avoided.”
The UNDG Guidelines apply the Akwé: Kon Guidelines to the Convention on Biological Diversity:  “It is expected that the impact assessment (embodied in the Guidelines) will help prevent the potential adverse impacts of proposed developments on the livelihoods of indigenous and local communities concerned.”
  Importantly, under the UNDG Guidelines, the prospecting of natural resources on indigenous land should not be granted if the activity hinders indigenous peoples to continue to use and/or benefit from these areas or where the free, prior and informed consent of indigenous peoples concerned has not been obtained.
  In addition, “conservation efforts on indigenous lands, including the establishment of new and management of existing protected areas have to take place with the free, prior and informed consent and full participation of the communities concerned.”

B. UN-REDD-specific Obligations

UN-REDD has adopted a UN human rights-based approach to programming, with particular reference to the UNDRIP and the UNDG Guidelines.
  The UN-REDD IP Guidance applies to “to development, implementation, monitoring and evaluation of all UN-REDD Programme activities that may impact the rights and livelihoods of indigenous peoples and other forest-dependent communities.”
  It clearly states that “FPIC must be adhered to, and is essential to ensuring the full and effective participation of indigenous peoples and other forest dependent communities in policy-making and decisionmaking processes.”
  This analysis discusses the contents of these guidelines with respect to FPIC and then considers their specific application to UN-REDD activities.

As noted above, UN-REDD has committed to a rights-based approach with particular reference to the UNDG Guidelines, UNDRIP, ILO Convention 169, the Convention on Biological Diversity, and the Convention for the Elimination of all forms of Racial Discrimination.
  The UN-REDD IP Guidance covers many aspects of the treatment of indigenous peoples.  Some of the elements most relevant to FPIC and the work of UN-REDD are highlighted here.  

The UN-REDD IP Guidance affirms that its principles include participation and inclusion, contribution to, and enjoyment of civil, economic, social, cultural and political development.  The UN-REDD IP Guidance affirms the principle of full and effective participation, considering FPIC, in decisions which directly or indirectly affect indigenous peoples’ lifestyles, traditional lands and territories, cultural integrity as indigenous peoples with collective rights or any other aspect of their lives.  It specifically mandates that no decisions directly related to their rights and interests be taken without their informed consent.
  The application section below addresses potential applications for specific provisions of the UN-REDD IP Guidance. 

C. Institutional Framework for UN-REDD

UN-REDD is implemented through National Joint Programmes (NJPs) for country actions, and a Global Programme for international support functions.
  Joint programming is a standard UN process that involves a set of activities contained in a common work plan and related budget, involving two or more UN organizations and (sub-)national partners.
  In the case of UN-REDD, planning starts when the national government and UN system organizations (UNDP, UNEP, and FAO in this case) undertake a joint assessment and analysis of the country situation, resulting in a set of priorities for the UN’s contribution to the achievement of national goals that is expressed via the UN Development Assistance Framework (UNDAF).
  This then leads to “coordinated interventions in support of results which will lead to the achievement of the UNDAF outcomes.”
  
Each NJP has a customized work plan and budget that form part of a Joint Programme document, which details roles and responsibilities of partners in coordinating and managing the joint activities and is signed by all participating organizations and (sub-)national partners.
  Each work plan describes the activities that will be carried out within specific time frames, expected outputs, inputs needed to carry out the activities, itemized budget, and responsibilities for completing the activities.
  Monitoring of the interventions is articulated in the Joint Programme document and requires ongoing monitoring, exchange of information, and progress updates that culminate in Annual Reviews of work plans.

The Global Programme provides leadership, guidance, oversight, coordination, monitoring, and evaluation for UN-REDD activities.  Various components of the Global Programme engage in the following ways, inter alia:

· The UN-REDD Policy Board is responsible for providing overall leadership and strategic direction for the UN-REDD program as well as facilitating “effective and efficient” coordination with stakeholders.
  

· Each of the UN participating agencies “have full programmatic and financial responsibility” for the funds disbursed under UN-REDD.
  

· UNDP is specifically tasked with providing fora for indigenous issues to be raised and integrated into the negotiation process, developing specific guidance for indigenous peoples regarding UN-REDD and UN-REDD and integrating indigenous peoples' issues into the implementation of national REDD programmes with the intent that NJPs follow UN-REDD Operational Guidance on Engagement of Indigenous Peoples and Forest Dependent Communities.
  
· The UN-REDD Technical Secretariat ensures the policies and strategies decided by the Policy Board are implemented and adhered to, manages UN-REDD’s overall monitoring and evaluation functions for both the global and NJPs, and provides an ombudsman system for complaints.
  

National level actions are designed as Joint Programmes pursuant to UN Development Group requirements.
  National actions are identified and led by the host government and supported by the UN Country team, while the UN-REDD Technical Secretariat provides oversight of national programme activities.
  NJPs follow operational guidance developed through the Global Programme, including guidance on engaging with indigenous peoples, other forest dependent communities and civil society organizations.

D. Specific Application of International Principles of FPIC to UN-REDD

The rights-based approach adopted by UN-REDD, as articulated in the UNDRIP and UNDG Guidelines, requires FPIC in a number of situations applicable to activities contemplated under UN-REDD.  As noted in the UNDG Guidelines, “the mainstreaming of indigenous peoples’ issues should, in general, lead to key results such as . . . [a]pplication of the principle of free, prior and informed consent in development planning and programming.”
  Based on the applicable Guidelines and in furtherance of a rights-based approach, some common elements emerge with respect to FPIC that may be applicable to UN-REDD.  The list below, while not exhaustive, offers some key considerations regarding the application of FPIC to both the global and national programmes:

1. Indigenous peoples have a right to decide what “development” means for them with respect to use of lands, territories, and other resources. 

  
Articles 3, 20, 23, and 32 of the UNDRIP address the right of indigenous peoples to define their own development pathways.  The UNDG Guidelines specifically affirm that this right applies throughout “all stages in the development process.”
  As such, it is important to consider the application of this right to UN-REDD at various levels.  As a general matter, this right applies any time a decision is taken that could impact the development pathway of indigenous peoples, including decisions taken that impact their means of subsistence and livelihood and their rights of access to lands, territories, and resources.  It applies at the global programme design and planning level, the national programme design and planning level, and during the implementation of the global and national programmes where activities impact development pathways.

2. Indigenous peoples must be included in any decisions considered that could affect them.   

As explained under UNDRIP Articles 18, 32, and 41, as well as UNDG Guidelines, indigenous peoples must fully participate in the definition and implementation of policies and plans related to climate change impact mitigation.
  According to UNDP Guidance, while effective engagement may not be quick or cheap, participation throughout all phases of an activity promotes respect for human rights and helps ensure that opportunities, risks, and particular knowledge are more fully considered in design of activities and subsequent decision-making.
 

The Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples, James Anaya, has recommended that “[i]ndigenous communities should be involved in decision-making at all levels in the countries in which they live.  They should participate in the design and implementation of all policies that may affect them directly, particularly with regard to development projects taking place in their lands and territories.
  Special Rapporteur Anaya has recommended that “expected outcomes” of projects and activities should include an assessment of economic, health, social, and cultural effects on indigenous peoples.
  Note also that UNDG Guidelines warn that indigenous peoples are often not able to participate fully in public life and are rarely present in decision-making bodies of the State or in senior levels of the administration.
 
To ensure effective participation in decision-making, the “prior, informed” component of FPIC should include, inter alia, a full description of the proposed action (including proposed guidance, national plans, national actions, and sub-national projects) including its intended scope, duration, the preliminary assessment of social and environmental impacts, expected benefits, and risks to affected peoples.
  The “consent” component, as discussed in more detail below, includes full and effective participation, and decisions at the project, national, and global levels all need to ensure the full and effective participation of potentially affected peoples.  
3. UN-REDD decision-making structures must respect indigenous peoples’ own institutions and decision-making processes. 

Beyond the principle that indigenous peoples must be included in the decision-making process, a further principle is that participation in the decision-making process must respect indigenous peoples’ own institutions and decision-making processes.  As such, keen attention must be given not only to who needs to be involved, but also how these rights-holders are involved.  Particularly, the right to self-determination can be expressed through “[f]ormal recognition of indigenous peoples’ traditional institutions, internal justice and conflict-resolution systems, and ways of socio-political organization.”
  

 
 As such, national activities must consider how to undertake decisions while interacting with traditional institutions, dispute resolution systems, and socio-political organization.  In this manner, care must be undertaken when designing administrative processes to ensure that new institutional bodies do not compete with or undermine indigenous peoples’ own decision-making processes.  These processes may be reflected in documents developed by indigenous peoples, and such processes should be respected.
4. Involving indigenous peoples in decision-making means respecting the “consent” obligations in FPIC.  

It is well established that “consent” requires more than just consultation and participation, though these are essential components of the process of obtaining consent.  Because it derives from the rights to self-determination, property and culture, recognition of FPIC validates the right to access resources, whether or not tenurial rights to land or resources are explicitly held in title.  As such, when a new user wishes to undertake activities impacting the use of resources to which an existing right adheres, use of those resources requires permission from the person or community asserting the existing right.  Through a good faith negotiation, consent may be obtained if so granted by the existing rights holder.  As a corollary, a rights holder may also decide to withhold consent.

Consent is a critically important component of FPIC, and, as such, receives considerable attention.  The most widely accepted articulation to date of what “consent” means in practice is provided by UNDRIP.
  This approach to “consent” is  summarized by James Anaya, who currently serves as the UN Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples and has observed that:  1) consent must always be sought in good faith for any activity that might impact indigenous peoples, 2) the lack of consent should prevent activities that directly affect property rights, and 3) when property rights are only indirectly affected, the lack of consent should create a strong presumption that an activity will not proceed. 
  If an activity proceeds without consent, it requires a strong justification, equitable benefit sharing, and minimization of adverse impacts.
  He explains that:  1) forced relocation of indigenous peoples from their land without their consent is generally unacceptable, as is infringement upon property rights due to natural resource exploitation; 2) indirect impacts to property rights demand consultation with the objective of achieving consent; and 3) minimal or no impacts to property rights warrant consultation with the objective of achieving agreement.
  Where consent is not achieved, there is a “strong presumption that the project should not go forward.” 
    

A rights-based approach, such as that articulated under the UN system, allows for recognition of customary land rights.  UNDG Guidelines recognize indigenous peoples’ individual and collective rights to own and control their lands and to differing degrees, the right to own, use, and manage the natural resources on those lands.  Additionally, indigenous peoples have a particular right to private access of their religious and cultural sites.
  The UNDG Guidelines further elaborate:  “All efforts should be made to ensure that indigenous peoples determine the activities that take place on their lands and in particular that impacts on the environment and sacred and cultural sites are avoided.”

5. Particular care must be afforded to rights considerations in any situations potentially involving eminent domain and FPIC. 
While the consent component of FPIC requires that relocation may not occur without consent, Article 46.2 of the UNDRIP provides a very narrow exclusion in an exceptional circumstance: 
In the exercise of the rights enunciated in the present Declaration, human rights and fundamental freedoms of all shall be respected.  The exercise of the rights set forth in this Declaration shall be subject only to such limitations as are determined by law and in accordance with international human rights obligations.  Any such limitations shall be non-discriminatory and strictly necessary solely for the purpose of securing due recognition and respect for the rights and freedoms of others and for meeting the just and most compelling requirements of a democratic society.

Most international legal experts agree that international human rights norms do not provide communities with an absolute right to say “no” in every context. International law, as well as many national laws, recognize that a State has the right (sometimes referred to as “eminent domain”) pursuant to its authority as a sovereign entity, to manage natural resources within the State when the exercise of this right accords with several requirements:  1) any interference must be in the “public interest;” 2) just compensation must be paid; and 3) official processes must be consistent with international law.

The State’s exercise of this sovereign right to manage natural resources in the public interest occurs within the context of public international law.  The exercise of State sovereignty is a right which must respond to public international law, including key human rights norms, such as FPIC and its underlying rights.  These rights must relate to and influence how the State exercises the right to manage natural resources in the public interest.

One conclusion to be drawn from international law cases and other official interpretations of international law is that at least good faith efforts to obtain FPIC with a view to reaching mutual agreement are required before a State seeks to begin a process to expropriate or otherwise manage land in the “public interest” when three conditions are present:  1) indigenous peoples and other local communities with significant ties to natural resources are involved; 2) impacts to these communities may be significant; and 3) discriminatory barriers to full recognition of their rights exist.  Additionally, the need to obtain FPIC from communities may become evident in the course of the State process to establish that its proposed activity is in the public interest.

Most States that have laws recognizing a State right to expropriate or otherwise manage natural resources in the “public,” “social,” or “national” interest provide that when a proposed activity is indeed in the public interest, rights (such as the right to property and the right to culture) are limited by the State’s right to expropriate or otherwise manage natural resources for this purpose.  This language indicates that the proposed activity must in fact be in the public interest, and it suggests that mere assertions that an activity is in the public interest are inadequate. National public interest requirements must still be consistent with international obligations.  
An assessment of cases decided by international human rights bodies, as well as State courts, reveals two general criteria for evaluating whether a proposed activity is in the “public interest:”  1) the activity must have a legitimate aim; and 2) the interference must strike a fair balance between the public interest and the interests and rights of those impacted, ensuring a “reasonable relationship of proportionality” between the activity and the impacted rights.  The second criteria often requires consideration of several factors, including “suitability,” “necessity,” and the “absence of disproportionate impact.”
 
UNDRIP clearly specifies that FPIC applies to relocation.  The United Nations’ Basic Principles and Guidelines on Development-Based Evictions and Displacement lays out States’ obligation to refrain from, and protect against, forced evictions from homes and land.
  These Guidelines place primary responsibility on States, but do not absolve other organizations, including international institutions, from responsibility.  

These Guidelines provide clear steps to take where FPIC and eminent domain are in tension. According to these Guidelines, States are expected to fully explore all possible alternatives to evictions.  Any eviction plan must be “unavoidable” and consistent with international human rights commitments.  Finally, neutral observers should be given access upon request to monitor eviction proceedings and ensure “transparency and compliance with international human rights principles.”
  It would be difficult to imagine any national REDD program activity that would justify relocation of communities in order to reduce national rates of deforestation.  If relocation of communities is contemplated as a part of the national programmes, this should immediately be brought to the attention of potentially affected communities the Resident Coordinator, the Technical Secretariat, the UN-REDD policy board, the MDTF office, and the UN human rights mandate holders and specific permission to proceed should be requested directly to the potentially impacted communities.   National Programme guidance should clearly indicate that relocation is not authorized unless specific permission has been granted.
IV.  Case Studies

Based on the general understanding of FPIC, although a universal definition is still evolving, there are efforts underway to apply FPIC at the international, national and community levels.  This section seeks to draw lessons from some of these experiences by providing some illustrative examples of FPIC applications.  As the global community works towards REDD readiness, these case studies offer experience and lessons for integration of FPIC into national strategies and activities.    
E. Philippines:  National Requirements for Community Engagement Can Facilitate Consent

The Malampaya Deep Water Gas-to-Power Project has been described as a joint venture of the Royal/Dutch Shell subsidiary, Shell Philippines Exploration (SPEX), Chevron Texaco, and the Philippine National Oil Company.  While the project itself has no direct bearing on forestry land-use issues, the mechanism for public participation in the planning process of the project include two important components:  1) the national regulatory framework included procedural requirements (licensees) for specific projects and 2) the process for obtaining and maintaining community consent.  

In laying out the regulatory framework, it is important to note that the laws on Environmental Impact Assessments (EIA), which led to the granting of environmental licenses, did not require community engagement when Shell first approached the Department of Environmental and Natural Resources (DENR).
  SPEX (for various other reasons) undertook a community consent process as part of its environmental impact study even though it was not explicitly required to do so.
  By the time the project reached its planning stages, Philippine law was revised to require public participation, and DENR subsequently issued guidelines defining public participation as follows:  “a transparent, gender sensitive, and community-based process involving the broadest range of stakeholders, commencing at the earliest possible stage of project design and development and continuing until post-assessment monitoring, which aims to ensure social acceptability of a project or undertaking.”
  At the time, “social acceptability” did not include obtaining community consent; however, this did follow soon after (in the case of indigenous peoples, it came with the Indigenous Peoples Rights Act of 1997).
  Ultimately, the Indigenous Peoples Rights Act of 1997 enshrined the principle of FPIC and provided the administrative system to oversee its implementation.
Around this same time, the Philippine Government issued an Administrative Order establishing guidelines for obtaining community consent necessary for the issuing of environmental licenses from the Environmental Ministry.
  This order required completion of a matrix that discussed all community concerns and how they were addressed, which was then subject to government approval before licenses could be issued.
  The matrix had six different areas, and for each of these areas suggested indicators/evidence that could measure success.  The following areas and indicators may be of particular interest:

· Effective Implementation of the Public Participation Process could be demonstrated by, e.g.,  a scoring report signed by all key parties and stakeholders, stakeholder letters signifying interest to participate in the monitoring process, and a matrix showing the way in which the comments and suggestions of stakeholders have been included in various aspects of the EIA. 

· Effective Resolution of Conflicts could be demonstrated by negotiated agreements (in the form of MOUs) between the proponent, the government, and legitimate stakeholders; and, where applicable, a resettlement and compensation plan and social development plan.

· Promotion of Social and Intergenerational Equity and Poverty Alleviation considered how benefits and burdens could be distributed among different groups and classes of people; how benefits could be distributed more effectively among the poorer people within the beneficiary population; what could be done to lesson burdens on project victims, especially poor people; whether employment and alternative sources of livelihood are affected by project operation; and whether livelihood projects involve women and other vulnerable groups.

· Mitigation of Adverse Impacts and Enhancement of Positive Impacts included formulation of a mutually agreed-upon compensation scheme for resettled households, documented by endorsement letters from local NGOs and politicians and an Environmental Management and Monitoring Plan that includes a Compensation and Resettlement Plan, a Social Development Plan, and any other relevant plans.

To obtain community consent during the planning stage, Shell employed four primary strategies:  “community outreach and interviews with key opinion leaders and decision makers; information dissemination, education, and communication activities; perception surveys and participatory workshops to introduce the project and validate initial survey results; and participatory involvement in the formulation of environmental management plans.”
  Shell engaged with the potentially affected communities to identify community needs and determine what might constitute acceptable terms for the community to benefit from the project, which included monetary compensation packages, providing job opportunities, and social programs.
  In part, Shell was successful in addressing community concerns by having a flexible community engagement plan.  

In addition to negotiating consent in the planning stage, Shell sought to maintain community consent during implementation and operations.  Shell agreed to form multiparty monitoring teams including representatives from communities, the State, NGOs, and provincial officials as a condition for receiving clearance for the project.
  Although the memorandums of agreement for the teams did not require full endorsement from each member, this approach, nevertheless, illustrates the value of participatory engagement throughout the process.
  
In sum, this case study offers the following lessons learned: 

1. National level policies and procedures detailing requirements for community engagement as a precondition of project approval can assist proponents in engaging with communities.

2. Consent is an ongoing process.

3. Consent is achievable when the planning process is responsive to community needs.
4. Negotiations may be more successful when they incorporate the community’s perspective of what constitutes equitable benefit sharing. 
F. Cordillera del Cóndor, Ecuador:  Lack of Recognition of Community Resource Rights Can Prevent FPIC 

This case study examines the tensions between several indigenous Shuar communities and national and international actors in the Ecuadorian Amazon, and the role of FPIC in response to this division.  In 2001, Ecuador and three environmental non-governmental organizations (NGOs) presented six indigenous Shuar Associations representing 1200 families and 60 communities in the Ecuadorian Amazon’s Cordillera del Cóndor region with a proposal to establish a protected area on their ancestral territory as part of the “Binational Project for Peace and Conservation in the Cordillera del Cóndor, Ecuador-Perú.”
  The proposal was supported by the Ecuadorian Ministry of Environment (EME), the International Tropical Timber Organization (ITTO), Conservation International (CI), and the Ecuadorian NGO Fundación Natura.  
In Ecuador, over one-third (36%) of its mainland conservation areas overlay indigenous territories.
  Moreover, according to the Ecuadorian Ministry of Environment (EME), 95% of its existing lands incorporated into Ecuador’s National System of Protected Areas (NSPA) are marred by land conflicts.
  National laws maintained the right of the government to act in the “public interest,” while the 1998 Constitution, in force at that time, explicitly limited the collective rights of ancestral groups over their traditional territories when the government acquired land in the public interest.  According to Article 84, Section 2 of the 1998 Constitution, indigenous peoples could assert the right to “keep the imprescriptible property of the communal lands,” while the State reserved the right to declare them public goods. 
Initial phases, including negotiations of project objectives, outcomes, and indicators, did not directly involve community representatives, and therefore did not reflect local sentiments.  This exacerbated tensions between the different actors whose use rights appeared to be in conflict.  Some of the obstacles to the achieving consent included the following: 

· Incomplete recognition of indigenous territorial and collective rights by the State;

· Ecuadorian environmental policies that were unable to respond effectively to FPIC processes;

· Unclear process for determining “public interest;” 

· Inadequate opportunities for local participation in this process;

· Internal divisions within indigenous organizations that encumbered legitimate representation and participation for giving consent;

· Limited direct participation of women;

· Communication and decision-making over such great distances with limited human, financial, and infrastructural resources; and

· Limited involvement of community representatives in the project design process.

Subsequent dialogue among the communities, the State, and the environmental institutions enabled the reconciliation of various expectations for the project and its objectives.  Community-level strengthening of the territorial governance structure enabled indigenous communities – primarily through their elected leadership – to engage in the process to determine the protected area’s existence.  An initial proposal advanced by the State and conservation organizations to establish a protected area was ultimately rejected by the communities, largely because the communities were concerned that, in the absence of recognition of their property rights, the area would be more vulnerable to unsustainable development activities.  
Even though the communities in the Cordillera del Cóndor did not accept the original proposal to establish a State-sanctioned protected area on their territory, the process by which they negotiated their local interests vis-à-vis the State and conservation NGOs offers critical lessons for how an FPIC process can be successfully operationalized.  Specifically, it highlights the importance of several factors, including the following:

· A thorough internal organizational process at the community level for preparing the affected communities to engage in legitimate negotiations with the State and environmental NGOs.  This included developing a relatively clear sense of the governance structure, clarifying the internal decision-making processes, identifying the communities’ needs and priorities, and technical criteria;

· The willingness of project staff  to develop a robust understanding of community rights, needs, and interests; and

· Obstacles surfaced during the negotiations that lessened the validity of the FPIC process in the case of the Cordillera del Cóndor. 

Continued engagement resulted in these same communities subsequently developing an alternative protected area proposal, enabling continued collaboration in environmental conservation.

 
Lessons learned from this study include the following:

1. An unwillingness to recognize and respect community rights to resources can make FPIC processes more difficult and limit prospects for obtaining FPIC.  

2. Failure to maintain national laws, policies, and procedures that explicitly recognize FPIC can make it more difficult for well intentioned actors to achieve success in their objectives.  It would have been helpful to have updated social and environmental legislation to satisfy Ecuador’s commitments to FPIC under international law, as well as building capacity among State authorities to oversee the protection of FPIC. 

3. All involved parties (including the communities, NGO staff, and State representatives) should approach FPIC as a process, rather than a one-time decision or single right.  This approach should include requiring dedicated and trained representatives for project negotiation, implementation, and oversight. 

4. The failure to obtain consent from communities for a given protected area proposal does not necessarily preclude a continued commitment by local communities to conservation objectives. 

5. FPIC can be operationalized without placing a major burden on project proponents. 

6. FPIC can enhance long-term conservation outcomes by facilitating a dialogue through which common interests can be recognized among local communities and environmental institutions, thereby helping to bridge the rifts between these groups.

7. Activities that adversely impact culture and/or livelihoods significantly decrease the likelihood that communities’ contribution to conservation will be recognized and utilized fully, which, in turn, raises the specter that conservation objectives may not be effectively or fully achieved. 
G. Community Wildlife Conservancies in Namibia: Participatory Planning Enables Consent
 
 
Community-Based Natural Resources Management was introduced in 1996 as an amendment to the Nature Conservation Ordinance.  Its policy framework seeks to inter alia “link conservation with rural development by enabling communal area farmers to derive financial benefits from sustainable wildlife utilisation and from tourism,”
 and “to provide through the establishment of conservancies both a mechanism and an incentive to rural people to conserve wildlife and other natural resources by means of shared decision-making and consequent community benefit.”
  
The initiative to create community-based wildlife conservancies afforded certain rights to rural communities with respect to land-use, although it did not provide secure land tenure rights.
  This study sets out key aspects of the conservancy mechanism at the time it was established in 1996 in order to draw lessons learned from initial REDD readiness implementation at the national level. For the 1996 Namibian reserves, a conservancy included “an area of communal land set aside by a community or a group of communities within a defined geographical area who are jointly accorded the right to sustainably manage, conserve and utilise wildlife and other natural resources within such area.”
  
Specifically, a conservancy was recognized as a “community institution” managed in a participatory manner by a conservancy council or committee.
  In order for communities to derive benefits from management of wildlife in conservancies, national law required that the Minister of Environment and Tourism “declare” and register a conservancy, which could only be commenced at the community’s request.  As such, the State could not initiate the action; rather, the State had to depend on the community to request designation of a reserve, and then the State would consider the request based on specific criteria.  Criteria for further consideration included:

1. Creation of a registered conservancy committee, which had to be representative of the people residing in the conservancy and include at least one traditional leader,
 

2. A conservancy charter or “constitution,” including operating principles showing a commitment to community-based natural resource management; a procedure for determining eligibility for membership, the rights and obligations of members, operational procedures for conservancy committee members, provisions to develop a management plan, and financial matters; and a procedure for resolution of disputes between members.
 

3. The process through which the conservancy committee manages funds and the method for the equitable distribution of those funds, including provisions to ensure transparency.

Criteria did not specify any method for constituting the committee, enabling different decision-making and communication structures particular to individual communities.  

The Minister had the power to rescind the rights granted to a conservancy if he/she felt that the conditions under which it was created are no longer being met.  In such a situation, the conservancy concerned could advise the Minister as such.
  
Based on this experience, the following lessons may be gleaned:

1. National legislation and regulation can support community management of lands.  

2. A certain level of ambiguity in the required process on the part of communities enables communities to define those procedures which are most culturally relevant and effective for their circumstances.

3. It can be effective to create a presumption that States may not take decisions or actions impacting communities until the communities themselves so request.  Placing the burden of initiating action upon communities to request designation, combined with the requirement that States could not approve conservancies until the communities formed a representative conservancy management committee, created enabling conditions for consent.

H. Land Councils in Australia:  Institutionalizing Participation 

This case study considers how the Aboriginal Land Rights (Northern Territory) Act 1976 (Land Rights Act), as amended, governed land grants to the Aboriginal people of Australia thorough the involvement of Land Councils.
  Title to these land grants was to be “inalienable” and held by Land Trusts.
  Another defining characteristic was that “traditional Aboriginal owners,” who a) had common spiritual affiliations to a site on the land and b) were “entitled by Aboriginal tradition to forage as of right over that land,”
 were explicitly recognized to have rights that preempted other uses (such as mining) on Aboriginal lands.

To ensure protection of Aboriginal interests in the land held by the Land Trusts, the Land Rights Act established Land Councils to give direction to the Land Trusts as to how the land could be used.
  Members of the Land Councils included Aboriginals that lived within the Land Council area, or were persons chosen by Aboriginals living within the Land Council area.
  The Land Councils had explicit authority to establish committees to assist them in the performance of their duties, and employ staff, and obtain expert advice with respect to any matter of interest to the Council.

In furtherance of Aboriginal interests, the Land Rights Act authorized the Land Council to, inter alia, “consult with traditional Aboriginal owners. . . with respect to any proposal relating to the use of that land;” ensure that the “traditional Aboriginal owners. . . understand the nature and purpose of the proposed action;” consult “any Aboriginal community or group that may be affected by the proposed action,” providing the Aboriginal community “adequate opportunity to express its views to the Land Council” prior to any decision making; and attempt to resolve disputes about land between Aboriginals, Land Trusts, and incorporated Aboriginal groups.
  Protection of these interests was stated as an explicit priority for the Land Councils.
 
Lessons learned from this study include the following:
1. The development of bodies such as Land Councils can help institutionalize the interests of traditional rights-holders in a manner that could help facilitate the administration of FPIC.  Care must be taken to ensure that any new bodies are designed in a culturally appropriate manner and compatible with local communities’ own governing structures, which is beyond the scope of this particular case study.
2. National and subnational councils can help support traditional rights to lands, territories, and resources when faced with competing use interests. 

3. Legislation can serve as a tool to give national and subnational bodies the nationally-recognized authority to protect traditional rights to lands, territories and resources.
V. FPIC Recommendations for UN-REDD National Programmes
Taking into account the international obligations, guidance, and lessons learned discussed in the previous sections, some opportunities begin to emerge for UN-REDD with respect to FPIC implementation in the areas of:  A) facilitating enabling conditions as discrete and funded components of the NJP; and B) minimizing the risk of violations of FPIC.  Recognizing that affected rights-holders are the ultimate authorities on FPIC,
 the following are offered as preliminary recommendations for further discussion and consultations with a view to enhancing a more comprehensive approach to the effective application of FPIC to UN-REDD.

I. Facilitate Enabling Conditions for FPIC

This section elaborates upon specific options to implement FPIC enabling conditions at both national and sub-national levels.  The UN-REDD IP Guidance makes clear that FPIC must be adhered to in the development, implementation, monitoring and evaluation of all UN-REDD Programme activities that may impact the rights and livelihoods of IPs and other forest-dependent communities.”
  Given the scope of UN-REDD activities currently applies to the national level readiness phase prior to project-specific planning, UN-REDD may wish to consider the following operational procedures to help create enabling conditions for FPIC.

Given that rights-holders have the authority to articulate their own procedures for consent, it is helpful to consider how UN-REDD can create “enabling conditions” in furtherance of FPIC.  In addition to the international obligations and guidelines discussed above, these recommendations are intended to further enhance key objectives of the UNDP Policy on Indigenous Peoples (2001), which include fostering an enabling environment that promotes indigenous peoples’ participation in all decision-making levels; ensures the co-existence of their economic, cultural, and socio-political systems with others; and develops the capacity of governments to build more inclusive policies and programmes.
 
With respect to facilitating enabling conditions for FPIC and the national and sub-national levels, UN-REDD may wish to consider operational procedures that help create enabling conditions for FPIC by:  1) strengthening institutional support through laws, policies procedures, and institutional structures; 2) ensuring national programmes address the rights of indigenous peoples and local communities regarding land tenure and resource use rights; 3) maintaining procedures for initiating and pursuing community engagement in the planning process; and 4) supporting the development of procedures to consider the equitable sharing of benefits in those cases where consent has been granted.
6. Strengthen institutional support

As the case studies illustrate, institutional policies, structures, authorities, and capacities all contribute to full realization of the principle of FPIC.  The recommendations below identify options for strengthening institutional support at the national level through laws, policies, procedures, and institutional structures.

a. Consider laws, policies, and procedures

National laws, policies and procedures can significantly impact—both positively and negatively—the ability to implement FPIC.  All the case studies show the importance of having national-level procedures that address the process to facilitate community engagement in the planning stages of a project.  This can be undertaken through various means, including national laws that explicitly recognize FPIC as well as national policies and procedures that support FPIC.

In this context, explicit recognition of FPIC in national laws can be highly beneficial as it would provide direct legal authority to incorporate FPIC considerations into such national-level procedures (as demonstrated by the Philippines case study, with the passage of legislation recognizing FPIC with respect to different constituents).  
As noted in the case study, the Philippines, has a law called the Indigenous Peoples Rights Act which enshrines the principle of FPIC and provides the administrative system that will oversee its implementation.  This act specifies the rights of indigenous peoples as collective rights, including the right to self-governance and self-directed development.  Similarly, Bolivia adopted the entire UNRIP as a matter of national law in 2008.
  Although many countries have not yet adopted national legislation explicitly recognizing FPIC, these examples illustrate that such an approach is not impossible.
In addition to explicit national laws, policies and procedures can also be helpful tools to create enabling conditions for FPIC.  National level policies and procedures detailing requirements for community engagement as a precondition of project approval can assist proponents in engaging with communities. This was particularly successful in the Philippines case study.  Of note are the various methods that the government recommended as a means of demonstrating the required community engagement and consent (such as matrices, signed letters, MOUs).
At the national level, the NJP could identify and/or develop: 

1. national level policies and regulations for recognizing and implementing FPIC; 

2. clear and robust processes for determining what REDD actions may be undertaken in the “public interest” while also respecting human rights, to the extent that a mutually acceptable agreement cannot be reached between the State (and/or NGO) and the communities; 
 and

3. procedures to facilitate timely and regular dissemination of information, allowing ample time for distribution, consideration, and opportunities for discussion.  Materials should include executive summaries as well as detailed, indexed material and must be in a language accessible to communities.

Guidance should be issued to ensure that national governments clearly understand and accept the international legal obligations that will apply to REDD activities.  If there is any question regarding what rights apply, UN-REDD should either decline to proceed with funding activities until such questions are resolved or should provide assistance to countries in order to resolve any outstanding questions and proceed only after all such questions are resolved.

Additionally, States have an obligation to ensure FPIC applies when private actors are involved in transactions potentially affecting indigenous peoples.
  When implementing UN-REDD activities at the national programme level, the national programme should ensure that agreements entered into between affected peoples and a project proponent are, at a minimum, enforceable under the laws of the State within which the affected peoples reside.   

Moreover, given that national authorities will be working with specific points of contact for the UN Agencies, FAO and UNEP should ensure their corporate policies on engagement with indigenous peoples are consistent with FPIC and finalized as soon as practicable.
  

b. Ensure that institutional structures support full and effective participation
UN-REDD IP Guidelines state in no uncertain terms:  “Indigenous Peoples and other forest dependent communities shall be represented on National REDD Steering Committees or equivalent bodies, where established.”
   

In order to be endorsed by the UN-REDD Technical Secretariat for approval by the UN-REDD Programme Policy Board, draft National Programmes (NPs) must submit minutes of a ‘validation meeting’ of National Stakeholders (where established: the National REDD Steering Committee), including indigenous peoples’ representative(s).
  Given the potentially significant impact of proposed NJP activities on rights-holders, it is important that this validation meeting follow the UN-REDD IP Guidance to “ensure prior access to information on the intent and scope of the proposed project.”
  To respect the “informed” part of the UNDG Guidelines, information must include, at a minimum, the following components:

· The nature, size, pace, reversibility, and scope of any proposed project or activity;

· The reason(s) or purpose of the project and/or activity;

· The duration of the above;

· The locality of areas that will be affected;

· A preliminary assessment of the likely economic, social, cultural, and environmental impact, including potential risks and fair and equitable benefit sharing in a context that respects the precautionary principle;

· Personnel likely to be involved in the execution of the proposed project (including indigenous peoples, private sector staff, research institutions, government employees, and others); and

· Procedures that the project may entail.

The validation meeting should apply the UN-REDD IP Guidance Principles for Consultation and Engagement, which explain that consultations should, inter alia:  start as a first step in the programme design; recognize existing Indigenous and local authorities, institutions and processes; engage diverse and relevant stakeholders; disseminate information and ensure the timely exchange of all relevant information between stakeholders; and use effective communication channels.  While the validation meeting should take place within a reasonable amount of time,
 those interested in moving expediently through the NJP submission process must also respect the UN-REDD IP Guidance to “allow for plenty of time bearing in mind that indigenous peoples rely on their own institutions, mechanisms and processes to make decisions and reach a consensus.”
 

Unless it is specifically granted, the validation meeting should not presume that meeting participants have given their consent for specific REDD projects to proceed within their lands, territories, or resources in a manner that adversely affects their rights or interests.  Further recognizing the right of indigenous peoples and other forest dependent communities to not participate in consultations or associated activities, failure by some key representatives to engage or lack of opposition by some rights-holders at the validation meeting should not be interpreted as implicit support for the proposed activities.
  If a NJP wishes to seek consent to undertake UN-REDD-sponsored activities impacting specific lands, territories or resources in a manner that may affect the rights and interests of indigenous peoples and other forest dependent communities, please see the discussion below for considerations regarding development of community-specific FPIC procedures.  
7. Ensure that national programmes address the rights of indigenous peoples and local communities regarding land tenure and resource use rights  

Indigenous peoples have a right to not be dispossessed of or displaced from the lands, territories or resources that they have traditionally used.
  To this effect, it is important that the NJP (a) identifies laws governing real property, forest resource, and cultural heritage ownership and use rights, and (b) provides an option for interested rights-holders to assist UN-REDD in the identification of their traditional land and resource uses with respect to proposed REDD activities.  
c. Identify laws governing real property, forest resource, and cultural heritage ownership and use rights  

The NJP Annotated Template already contemplates the inclusion of land use, forest policy, and governance in the situation analysis.
  If the NJP includes a preliminary analysis of “significant forest resource use changes that will have to take place in order to achieve significant emission reductions,
 it must ensure that this is undertaken with an informed understanding of the international obligations and national laws governing real property, forest resources, and cultural heritage ownership and use rights.  

According to UNDRIP, one responsibility of States is to “establish and implement, in conjunction with indigenous peoples concerned, a fair, independent, impartial, open and transparent process, giving due recognition to indigenous peoples’ laws, traditions, customs and land tenure systems, to recognize and adjudicate the rights of indigenous peoples pertaining to their lands, territories and resources, including those which were traditionally owned or otherwise occupied or used. Indigenous peoples shall have the right to participate in this process.”
  According to UNDG Guidelines, indigenous peoples’ lands and territories should be legally recognized, demarcated, and protected from outside pressures.
      

Sometimes national governments explicitly recognize the rights to lands, territories and resources.  The Brazilian Constitution explicitly recognizes indigenous peoples’ rights to the lands they traditionally occupy and makes it incumbent upon the State to demarcate, protect, and, ensure respect for these lands, and indigenous peoples are granted specific standing in court to enforce this right. 
  Other times, national laws are not as straightforward, and sometimes they even conflict with international obligations.  As such, UN-REDD programme staff—as mandated in the UN-REDD IP Guidelines–should undertake the following preparatory work prior to consultations:
 
· Identify relevant existing national legal and policy frameworks vis-à-vis indigenous peoples and forest dependent communities, land tenure, natural resource management, protected areas, and national parks of the selected pilot country. 
· Identify all constitutional, customary and case law.  
· Identify any areas known to correspond to indigenous peoples living in voluntary isolation;
· Identify customary rights, and their relationship between customary law and statutory law; and
· Identify the international conventions the country has ratified, i.e. ILO Convention 169, Convention on Biological Diversity and Human Rights Treaties, etc.

Identification might include any national processes for property transfer, registry, resolution of disputes, adverse possession procedures, eminent domain procedures, nature of ownership/use (collective or community-based property rights, fee simple, easement, usufruct, etc), and physical nature of resource (subterranean, terrestrial, carbon, etc.).  It is also helpful to identify any national laws that designate sub-national authorities for these considerations.
As an iterative process, the NJP should identify and describe the geographic scope of potential interest for REDD activities.  The scope should be updated when new information becomes available and clearly communicated to rights-holders with interests in these areas.  Within the potential geographic areas, the NJP should also identify nationally significant known areas of ownership, residency, and/or use.  This will generally require much more than a simple title search.  
Some types of significant areas might include the following:

1. Environmentally significant or large-scale public holdings: protected areas, public use sites corresponding to large scale resources, areas such as UNESCO sites with internationally recognized environmental and/or cultural heritage significance, and other significant areas to which the State claims ownership.

2. Culturally significant community holdings: community-owned or managed areas, collectively held property of significant scale, and areas widely recognized as corresponding to long-held residency and/or use by traditional communities.  

3. Large-scale holdings: registered property and easements, as well as any widely recognized areas corresponding to traditional habitation or forest resource uses.

d. Provide an option for interested rights-holders to assist UN-REDD in the identification of their traditional land and resource uses with respect to proposed REDD activities  

The UNDG Guidelines recognize the individual and collective rights of indigenous peoples to own and control their lands and, to differing degrees, the right to own, use, and manage the natural resources on those lands.
  Parallel to national efforts to identify State-recognized rights, national programmes should also support community efforts to identify traditional uses and community-based property rights.  In many cases, States may fail to recognize legitimate claims to resources.  The case of the Saramaka People v. Suriname,
 discussed in the UN-REDD IP Guidance, illustrates that indigenous and tribal peoples may have rights to resources even when national laws provide otherwise.  As such, UN-REDD may find it helpful to ask indigenous peoples and other forest dependent communities to assist in the identification of their traditional land and resource uses with respect to proposed REDD activities. 

UN-REDD may wish to consider providing support for communities to identify, if they so choose, areas containing resources which are considered essential for livelihoods and cultural survival.  Note that Pastoralist and nomadic or semi-nomadic cultures may only utilize areas during certain times of the year, and care should be taken to identify any regular and traditional users whose use may be intermittent or seasonal.  While this could be very helpful for UN-REDD, it is imperative to recognize that some, or even many, rights-holders may decline to engage in this process—and further recognize that such a decision would have no bearing on the obligation of UN-REDD to respect their rights to lands, territories, and resources.  

For those communities that did choose to engage in this process, some areas identified as containing overlapping or conflicting claims to ownership, residency, and resource uses could be identified as such in developing national baselines for REDD.  Even with extensive time and resources, resolution of conflicts--and the corresponding enhanced likelihoods of permanence in emissions reductions--may not be achieved.  This may need to be recognized at the outset to avoid unrealistic expectations of an accelerated project timeframe.  The independent dispute resolution mechanism described below could assist in resolution of some of these conflicts.
e. Provide a mechanism for interested communities to give notice to the UN-REDD programme the lands, territories and resources they want to ensure are recognized during REDD planning and implementation activities.
The Paraguayan government has signed an agreement with the Mby'a in the South of the country to not advance environmental projects in their territory that violate their rights to self-determination and FPIC.   While the details for the FPIC protocol still need to be worked out, this process is an important example in that it includes explicit legal recognition of rights related to FPIC, requires identification of relevant actors for the negotiation process, and illustrates that a national government is willing to provide such recognition.  For communities interested in undertaking similar agreements, the UN Resident Coordinator could help facilitate discussions with UN-REDD national programme staff if any community chooses to contact UN-REDD seeking to ensure that national governments and project proponents are on notice FPIC could apply to their lands, territories and resources.
8. Maintain procedures for initiating and pursuing community engagement in the planning process
As illustrated by the Cordillera del Condor case study, is possible to design procedures that operationalize FPIC during planning stages without placing a major burden on project proponents. In fact, as the Philippines case study demonstrates, any additional burden on project proponents can be viewed by the proponents themselves as an important part of completing a project successfully and efficiently.
Pursuant to the UNDRIP Guidelines, and Guidance discussed above, indigenous peoples have the right to participate in the formulation, implementation, and evaluation of plans and programmes, including those that apply more broadly than at the community level.  Some national level planning, decisions, and actions have the potential to create significant impacts upon livelihoods and resources at the community level, and could, additionally, undermine the ability of indigenous peoples to participate.  In these cases, potentially affected peoples have the right to be involved in these decisions and to have their rights respected in the decision-making process.  Additionally, as some decisions taken at the global level can impact actions implemented at the community level, it is important to include potentially affected peoples in decisions undertaken at the global level.  Challenges of representation become increasingly complex as decisions become increasingly removed from the level of direct impact.  Acknowledging these challenges, it is nevertheless important for UN-REDD to ensure that the right to be included in decisions applies more broadly than those decisions occurring at the community level. 

UN-REDD IP Guidance affirms that UNDRIP Article 19 requires States to consult and cooperate through indigenous people’ own representative institutions to obtain their FPIC before adopting and implementing legislative or administrative measures that may affect them.
  The Guidance further requires a National Programme consultation and engagement strategy that effectively involves indigenous peoples and other forest dependent communities, and civil society organizations in all stages, including programme design, implementation, and monitoring and evaluation.

If it is determined that proposed activities could potentially affect rights and interests (and particularly resource or land uses in a specific geographic area) pertaining to a community or communities of indigenous peoples or traditional resource users FPIC applies and a project proponent (whether State, private sector, or international in character) needs to make an initial request to initiate conversations and negotiations related to a project.  This section considers opportunities for UN-REDD to design and maintain procedures for initiating and pursuing community engagement in the planning process.

NJPs should explicitly describe in their strategy section how tenured and other rights-holders corresponding to these areas of national significance in NJP will be invited to engage in national planning activities and have sufficient information to constructively engage if they decide to do so.  National Programmes should include activities and resources to support ongoing consultation, engagement and partnership to ensure that national UN-REDD activities take into account current priorities and concerns articulated by representatives of indigenous peoples and other forest dependent communities.
  Specifically, a NJP submission should describe the anticipated activities to support ongoing consultation, engagement and partnership to ensure that national UN-REDD activities take into account current priorities and concerns articulated by representatives of Indigenous Peoples and other forest dependent communities.
  Consistent with UN-REDD IP Guidance that the National Programme should budget adequate resources commensurate with the objective and methodology of consultation,
 UN-REDD may wish to consider revising its annotated NJP template to recommend including a budget line item for consultation and engagement.

f. Provide support to assist in communication efforts in a culturally appropriate manner while respecting that some persons, communities, or peoples may decline to enter into dialogue
Procedures should be designed to enable the full and effective engagement of indigenous peoples and other key rights-holders in the making decisions of decisions involving the design, planning, development pathway, governance, institutional support, and plans for monitoring, reporting, and evaluation of REDD activities.

As described in the UNDG Guidelines, “information should be accurate and in a form that is accessible and understandable, including in a language that the indigenous peoples will fully understand. The format in which information is distributed should take into account the oral traditions of indigenous peoples and their languages.”
  Note that the language utilized should be culturally appropriate as indigenous peoples have the right to use and preserve their languages and States should respect this right.
  Moreover, effective information sharing and consultations cannot take place unless they are undertaken in a language accessible to the affected peoples.

In this process, it is particularly helpful if the community is willing to assist in identifying any policies, rules, and regulations regarding how outsiders must behave or engage its communities and members in accordance with their internal practices, protocols, and social organization. If so identified, UN-REDD needs to clearly communicate to the project proponent that these policies, rules and regulations must be respected by the REDD proponents and their agents.

At this step, a unique level of care must be given to uncontacted peoples. The UNDG Guidelines states “[i]ndigenous peoples in voluntary isolation have the right to live freely in that condition and States should adopt adequate measures to protect their territories, environment, and cultures.”
  Specifically, “[i]ndigenous peoples are threatened by any invasion of their lands and territories, and this vulnerability is especially acute for peoples living in voluntary isolation. Living in isolation is the expression of their right to self determination and to decide their own present and future.”
  Indigenous and tribal peoples living in voluntary isolation shall be considered to have exercised this right and as a result of their condition decided to withhold their consent and chosen not to enter into consultations.
  They must not be contacted or otherwise engaged by project proponents, States, or international actors.  UN-REDD has a clear obligation to ensure all national programme participants understand that any REDD activities proposed for these corresponding areas may only proceed if those decisions do not infringe on the rights of peoples living in voluntary isolation.  

g. Enhance institutional options for full and effective participation of indigenous peoples and forest dependent communities 

UN-REDD should takes steps to include potentially affected peoples in planning at the national level, including the Joint Strategic Meeting where national actions are discussed. If the government does not accept their participation, it is important to remind national authorities of their obligations under international instruments.
 

The NJP Results Framework explicitly applies stakeholder participation to all Readiness components, including the Guidance Note and participatory mechanisms.
  UN-REDD IP Guidance affirms the principle of broad representation of indigenous peoples and forest dependent communities, including women and youth, at all stages of its activities, including policy development, conception of activities, programme and project design, implementation, oversight and monitoring mechanisms, outreach and communication, closure, and evaluation.

 Representation must follow UNDG Guidelines, which state that “Peoples should be able to participate through their own freely chosen representatives and customary or other institutions. The inclusion of a gender perspective and the participation of indigenous women is essential, as well as participation of children and youth as appropriate.”
  

A number of institutional options exist for enhancing participation.  One option for institutionalization of participation is through inclusion of rights-holders in the joint programming coordination mechanism.  Another opportunity to enhance participation is to clarify expectations for the validation meeting.  Additionally, NJPs could consider maintaining independent advisory committees on the rights and interests of indigenous peoples and forest dependent communities.  

UN-REDD IP Guidance requires that indigenous peoples and other forest dependent communities are represented on National REDD Steering Committees or equivalent bodies, where established.
 The joint coordinating mechanism provides one opportunity for institutionalized participation.  It can include donors and other stakeholders in an observer capacity.
  Including individuals who can effectively convey broad indigenous and community interests in national planning teams can assist national-level REDD officials in understanding rights and supporting the interests of indigenous peoples and other forest dependent communities.  

If the ‘validation meeting’ is supposed to have sufficiently broad representation to validate a national UN-REDD programme, it may be helpful to consider whether at least some of the validation meeting’s participants might be able to help build capacity of UN-REDD to engage in national level activities in a manner that respects the rights and interests of indigenous and other forest dependent communities.
 Indeed, the same principles that apply to the validation meeting also state that consultations should “be ongoing, facilitating input into programme design, implementation, and verification based on FPIC, not a one-off meeting.”

An independent advisory board at the national level can also help provide “independent verification,” as mandated in the UN-REDD Consultation Guidelines, with respect to sub-national activities that could directly impact specific communities.
  If UN-REDD establishes an independent council such as the Namibia conservancies or the Australian Land Councils, a certain level of flexibility in the procedural requirements for communities may enable more culturally relevant and effective engagement responsive to specific circumstances.  In the case study regarding the Namibian conservancies, one of the requirements for making such a request was to the creation of a representative conservancy committee.  However, the criteria for constituting that committee were not specified, thereby providing flexibility for different communities to use their own decision-making procedures.  In addition to more effective engagement, this may help avoid tensions or conflicts that could arise between communities that have different decision-making procedures and traditions.
The inclusion of the chair of the Permanent Forum on Indigenous Issues as full voting members of the Policy Board is an important step in terms of ensuring that needs are taken into consideration, though care should be taken that it not be presumed as conclusive satisfaction of the obligation for full and effective engagement in decision-making.  

In addition to institutional representation, care should be taken to facilitate ongoing information sharing in order to support the “informed” component of FPIC. UN-REDD should facilitate the preparation and dissemination of such information and maintain a clear public policy on transparent disclosure of documents and explicitly communicate this requirement to national governments to avoid any ambiguity in disclosure expectations.  UN-REDD should further ensure that information provided is available in an accessible manner, includes the translation of documents in relevant languages, and has an appropriate level of detail (including enough thorough information to make a fully informed decision as well as executive summaries of that information).  A national advisory committee could assist the UN Resident Coordinator in the distribution of annual reports on UN-REDD Programme activities to indigenous peoples and civil society networks through the indigenous peoples’ and other forest dependent community’s representative on the National UN-REDD Steering Committee in order to ensure transparency and accountability.

Finally, another possibility is to provide interested rights-holders with an opportunity to specifically notify UN-REDD that they wish to participate in the UN-REDD programme.  Noting that there already exists a straightforward form for Prospective Countries to Participate in the UN-REDD Programme, UN-REDD may wish to consider whether a similar form could help facilitate participation of non-governmental stakeholders.  This one-page form allows notification of interest in participating in workshops, participating in the online collaborative workspace, and submitting pilot activities as case studies.  It also allows submission of a request to participate in training opportunities and to request to be an observer to the UN-REDD policy board.  While it should not be perceived as the only means of notification, it may be possible to include a simple form in multiple languages for voluntary submission by interested rights-holders to notify UN-REDD of their interest in participating in UN-REDD activities.

h. Increase capacity for governments and communities to engage in each other’s decision-making processes
 It is important to recognize that FPIC is a process, rather than a one -time decision or single right. Both the Philippines and Ecuadorian case studies show that obtaining consent from communities is an ongoing process; there is no single formula or single step that will lead to effective engagement with communities, and it is important to recognize that it requires developing a relationship with affected communities.  Further, it is not always possible to achieve consent in the first attempt.  Nevertheless, as the Ecuador case study shows, the failure to initially obtain consent from communities for a given protected area proposal does not necessarily preclude a continued commitment by local communities to support conservation objectives.  Additionally, continued engagement can lead to alternative solutions that the communities would provide consent for.  Thus, increasing capacities for government and communities to engage in decision-making is necessary to facilitate achieving FPIC.
REDD proponents wishing to engage in projects and activities that may affect the lands, natural resources of rights-holders should first seek permission from those potentially affected peoples to initiate consultations.  Community-specific procedures can provide assurances to proponents of REDD activities seeking to minimize permanence risks.  Moreover, community-specific procedures enable more efficient resolution of disputes because the “rules of engagement” are better defined and expectations are clearer. REDD proponents need to request permission to consult in the early stages of design, not only when the need arises to obtain approval from affected peoples. Potentially affected peoples can decide if this permission is to be granted orally or in writing.
Developing community procedures to consider providing consent may take time.   In order to avoid delays, UN-REDD may wish to begin funding initiatives for interested communities corresponding to areas of significant national value to REDD to develop their own FPIC procedures.  A sample template for possible community-specific procedures is proposed at the end of this document in Annex II.  While this process could require significant initial investments of time and effort, the developmental benefits, consistent with a pro-poor and rights-based approach, could extend far beyond the initial activity.  Moreover, consultations can help address the drivers of deforestation.
  

As communities develop procedures for engagement, governments can also prepare for engagement by analyzing the potential impacts of proposed activities that could affect the rights or interests of these particular communities.  This is consistent with the UN-REDD IP Guidance that “National Programmes will assess the impact of UN-REDD Programme activities on Indigenous Peoples’ and other forest dependent communities’ rights prior to taking decisions on such activities.”
 

UN-REDD may be able to help quickly spread successful approaches and boost capacity at both the government and community levels by helping sponsor skill sharing sessions across the range of participants in UN-REDD.  In addition to providing skill sharing opportunities, UN-REDD could also consider offering training for States and interested stakeholders on best practices for FPIC.  Additionally, as a part of its knowledge management objective, the UN-REDD Secretariat may wish to consider maintaining a Best Practices Database.  Examples of how FPIC has been successfully implemented (or not) could be collected and made available to practitioners as a resource.

9. Develop procedures to define and consider equitable sharing of benefits
Given that the vision of performance payments could already be contemplated at the time the NJP is submitted for approval,
 it is imperative that these considerations be considered in the earliest possible stages of the planning process.  As stated in its framework document, the UN-REDD Programme must “ensure stakeholder participation in the establishment of REDD payment distribution structures, especially with indigenous peoples and other forest dependent communities at the local level.”
  As regards natural resources, even the exploitation of State-owned resources can involve obtaining the free, prior and informed consent of indigenous peoples and recognizing their right to benefit sharing.
  

Negotiations may be more successful when they incorporate the community’s perspective of what constitutes equitable benefit sharing.  As illustrated by the Philippines case study, the requirements for community engagement included detailed procedures on identifying community needs and concerns, and providing for ways to address them.  Through this process, Shell was able to address most community needs and continue their project.  As such, effective engagement at the national planning level should include discussions at an early stage between the State and representatives of communities and relevant organizations regarding the manner in which sub-national activities may benefit from REDD activities contemplated under the NJP.

Areas identified as containing overlapping or conflicting claims to ownership, residency, and resource uses increase permanence risks and should not be relied upon as eligible for emissions reductions incentive payments until those conflicts are satisfactorily resolved, where possible.  

An additional option for training and knowledge sharing is that UN-REDD could issue a global call to indigenous organizations, States, local communities and others to share their experiences regarding benefit sharing procedures, and can assist in translation and publication of information shared from these experiences.  The very effort to seek out communities with experience in this area could prove useful in developing national plans.

The choice to live in voluntary isolation could create tensions with State decisions to implement a national plan regarding deforestation, particularly when the principle of FPIC applies but consultation would violate the right to self-determination and development for peoples living in voluntary isolation.  Recognizing the principle of equitable benefit sharing is particularly challenging in this situation.  One possibility may be for UN-REDD to require a portion of any REDD proceeds associated with an area where peoples living in voluntary isolation are reasonably suspected to reside to be placed in a trust with resources dedicated to supporting the rights of peoples living in voluntary isolation.  An indigenous advisory council for national REDD activities could provide additional guidance on how to respect both the principle of equitable benefit sharing and the absolute right of peoples living in voluntary isolation.

J. Minimize Risks
In addition to proactively supporting enabling conditions that help operationalize FPIC through national and subnational activities, it is equally important that UN-REDD minimize the risk that REDD-related activities will be undertaken in a manner inconsistent with FPIC.  To this effect, UN-REDD should:  1) consider ways to enhance review procedures during the approval, design, operation, and monitoring phases; 2) ensure there are adequate procedures in place to analyze the possible adverse impacts of proposed activities; and 3) identify and maintain mechanism(s) to address disputes related to FPIC.  Each of these recommendations is further detailed below.
10. Enhance review procedures
When undertaking UN-REDD activities, the global programme should provide the quality control to ensure that States’ national legislation is sufficient to protect rights and uphold the consent requirements associated with FPIC.  Three particular ways UN-REDD could enhance review procedures are as follows:   1) provide specific guidance on monitoring with respect to rights, 2) update the UN-REDD NJP Annotated Template and Submission Form, and 3) clarify expectations of the Resident Coordinator.

i. Provide specific guidance on monitoring with respect to rights.
 Monitoring of the interventions, as articulated in a joint workplan, include ongoing monitoring, exchange of information, and progress updates that culminate in Annual Reviews against work plans.
  As a part of this monitoring process, the NJP document should specify how it will monitor, share information, and update progress on achievement of rights.  The monitoring plan can utilize recommended indicators for human rights-based approaches to development to monitor and assess compliance, as indicated in the UN-REDD IP Guidance.
  

While a traditional view of international human rights instruments is that they primarily apply obligations to State, international organizations, particularly those that have adopted a rights-based approach to development, should avoid complicity in exacerbating human rights violations where States may fail in their obligation to enforce existing rights.  UN agencies such as those implementing UN-REDD have an obligation to ensure that international support for REDD projects is consistent with a rights-based approach and does not cause or exacerbate violations of rights.  UNDP, FAO, and UNEP have a responsibility to be “’honest brokers’ to support country-led development programmes and to facilitate the informed involvement of national stakeholders, particularly forest-dependent local communities.”

j. Update the UN-REDD NJP Annotated Template and Submission Form

Within the joint programming document, the situation analysis should specify the “development or human rights challenges to be addressed,” provide data on these “challenges, key causal factors, and the interventions that are necessary and sufficient for the achievement of the planned results,”  and include recommendations of international and regional treaty bodies and supervisory committees.
  The Strategies section should specifically state “how recommendations and observations of human rights treaty bodies to the respective State Party have been considered and used in the design of the joint programme” and describe how to address any capacity gaps regarding human rights (and particularly how the joint programme is addressing any capacity gaps regarding key duty bearers and rights-holders).
  The Management and Coordination section should specify whether indigenous peoples and other forest dependent communities are represented on National REDD Steering Committees or equivalent bodies.
  Additionally, it may be helpful to specify the relevant international obligations in the Legal Context section of the NJP Document.

Given that the NJP Document should describe how the joint programme is addressing any capacity gaps regarding key duty bearers and rights-holders,
 the Submission Form should ensure adequate review of rights considerations.  As such, it may be worthwhile to supplement the form with a section on rights such as “Will any of the proposed activities adversely impact the rights or interests of indigenous peoples or other forest dependent communities?”  If the section on “programme effectiveness, coherence with country strategies and other relevant initiatives, and cost-efficiency”
 is insufficient to address rights issues, consider including them in a separate (new) category.  If it is administratively difficult to amend the submission form, rights considerations could be included under “other points.”
k. Clarify expectations for the Resident Coordinator
The UN Resident Coordinator is responsible for providing oversight to the NP, ensuring that UN organizations are meeting their obligations, supporting the overall programme design, ongoing programmatic oversight of the NP activities and UN coordination with the National REDD Office where such exist.  The Resident Coordinator also assists with ongoing monitoring and evaluation of the NP activities.
  Given that the country’s UN Resident Coordinator is responsible for ensuring that the National Programme abides by the UN’s Standards and Declarations,
 some expressions of this duty could be undertaken through the following:

· Consistent with the UN-REDD IP Guidance mandate for UN-REDD programme staff to identify relevant laws and obligations, a “gaps analysis” could compare national laws and policies with applicable international obligations and identify any areas of potential inconsistency.  International obligations could include international treaties to which a country is party, obligations applicable via customary law, obligations resulting from a decision provided in international court, internationally recognized best practices that a NJP has endorsed, and any other obligations identified in the NJP.  Please see Annex 1 for a list of some international obligations relevant to FPIC;
· Learn how the country’s i) MDG strategy and ii) national forest programme (policy, legislation and institutions) work with/address forest dependent communities; and 

· Due diligence should assess the capacity of a government to follow a rights-based approach, including national processes available to provide redress and relief for any harms incurred in those cases in which rights are violated. 

While some procedures already exist to facilitate due diligence review during the NJP Programme approval process, it is unclear what procedures are in place following approval.  One example of this is with respect to full and effective participation.  This is documented at the NJP approval stage by attaching minutes of the “validation meeting” as an annex to the NJP Programme submission.  However, this validation meeting is only supposed to be “one step of a wider consultation and engagement strategy.
  Given that outcome documents from consultations such as meeting minutes, reports, work plans, and roadmaps for implementation should be reflected in National Programme documents and submitted to the Policy Board annually,
 the NJP review may wish to include a specific item in updates regarding identified needs of communities in the formulation of REDD planning.  Additionally, the Administrative Agent may wish to consider whether this is also a matter that could be included in the annual reporting narrative. 

11. Analyze impacts

          As illustrated by the Ecuadorian case study, adverse impacts to culture and/or livelihoods significantly decrease the likelihood that communities’ contribution to conservation will be recognized and utilized fully, which, in turn, raises the specter that conservation objectives may not be effectively or fully achieved.


UN-REDD staff have a mandate to “assess the need for independent social/cultural and environmental impact assessments prior to project implementation to safeguard against potential negative effects on Indigenous Peoples, their communities and livelihoods.” 
  Specifically, the CBD’s Akwe: kon Voluntary Guidelines apply “whenever developments are proposed to take place on, or which are likely to impact on, sacred sites and on lands and waters traditionally occupied or used by indigenous and local communities.”
 


As the UN-REDD IP Guidance explains, social and environmental impact assessment could include:  the legal situation of land tenure and government recognition of indigenous territories and the customary rights of Indigenous Peoples (both individual and collective) pertaining to them; the cultural and spiritual values that Indigenous Peoples attribute to those lands and resources; sacred sites; Indigenous Peoples’ natural resource management practices and systems; and a human rights assessment.
 
12. Identify and maintain mechanism(s) to address disputes related to FPIC
Because disputes can arise at any stage of the process, it is important to establish this dispute resolution mechanism at the outset.  In order to provide assurances to all parties undertaking good-faith negotiations on FPIC that an agreed-upon process will be respected, an independent and objective grievance mechanism should be available to resolve any disputes regarding the application of FPIC and to ensure that human rights standards are met.  

According to UNDG Guidelines, “Land and resource issues are often at the heart of the tensions between indigenous communities and States and are often the source of human rights violations. Some of the issues that confront many indigenous communities worldwide are ownership rights, the right to adequate housing and protection from forced evictions, natural resource management questions, management and use of protected areas and/or nature reserves, benefit-sharing, protection from environmental impacts and guarantees for sacred or cultural sites. These issues may be resolved through dialogue and negotiation where national laws are in line with the individual and collective human rights of indigenous peoples.”
  

The UNDG Guidelines further explain that “ILO’s Convention No. 169 and the UN Declaration on the Rights of Indigenous Peoples recognize indigenous peoples’ right to own and control their lands and, to differing degrees, recognize their rights to own, use and manage the natural resources on those lands. According to the Declaration, States should establish mechanisms to guarantee these rights.”

Under Article 40 of the UNDRIP, indigenous peoples have “the right to access to and prompt decision through just and fair procedures for the resolution of conflicts and disputes with States or other parties, as well as to effective remedies for all infringements of their individual and collective rights. Such a decision shall give due consideration to the customs, traditions, rules and legal systems of the indigenous peoples concerned and international human rights.”
 Indigenous customary law should be taken into account in conflict resolution decisions,  and indigenous justice systems can provide guidance on disputes between indigenous peoples and others.

In theory, a project-specific grievance mechanism might provide a means of recourse to resolve complaints, and if effective and fair, might be an efficient option.  In practice, however, this possibility must be approached very carefully, if at all.  For example, the International Finance Corporation’s performance standards require that private parties receiving international financing for a project establish a specific process to receive complaints related to project activities; but we are not aware of an effective and fair process set up under that requirement, and experience indicates that these mechanisms can be used to undercut community rights by effectively “dividing and conquering” the community.  If a project-specific grievance mechanism is utilized, best practice is that it should focus on direct or mediated dialogue and be designed and overseen jointly with representatives of the groups who may need to access it (including indigenous and otherwise vulnerable populations), which can be difficult or impossible to achieve.  Partly because of that, particular care must be taken to redress imbalances in information and expertise between parties, in order to establish parity and enable effective dialogue and sustainable solutions.  It is also essential that a project-specific mechanism, if used, not negatively impact opportunities for complainants to seek recourse through State-based or international mechanisms, including the courts:  independent mechanisms are necessary to ensure that FPIC actually occurs. 

The NJP documents should explicitly identify those national mechanisms available to resolve disputes arising between REDD proponents, potentially impacted communities, and other stakeholders.  Additionally, the UN Resident Coordinator should ensure that annual reports distributed to indigenous peoples and other forest dependent communities explicitly identify the independent dispute resolution mechanism(s) at the international level which will be available for disputes which cannot be effectively resolved at the national level.
  

The NJP may wish to further consider the following:

· Human Rights treaties ratified by all UN-REDD countries require national level recourse options.  As such, the NJP document could provide a public summary of national level recourse options related to potential REDD activities. 

· The NJP may wish to develop (or specify existing) procedures for sub-national or project-level dispute resolution options.

· While conflicts should generally be resolved as close as possible (and effective) to the level of the alleged harm, an independent mechanism at the international level can fill gaps where community and national level resolution is ineffective.

· Any mechanism should consider the rights and obligations of communities (including collective rights and other rights of indigenous peoples and local communities), the State, private REDD activity proponents, and any additional actors identified in the NJP.

· UN-REDD could utilize the grievance mechanism function of the Technical Secretariat, or could require the NJP to require that funds for UN-REDD projects not be disbursed (and are perhaps held in a trust) until a dispute is resolved, or alternatively require that any funding disbursed for REDD activities must be allocated to a fair resolution of disputes until the dispute is resolved.

In many national and global level actions it may be difficult to determine at what precise point consent may be withheld, and as such, it is imperative that UN-REDD proactively involve potentially affected peoples so that disputes can be resolved on a case-by-case basis.   It is important the UN-REDD national programme authorities recognize that the opportunity to withhold consent is available when decisions are being made that can potentially affect livelihoods associated with lands, territories, and resources.  It is possible in the dispute resolution process that some rights-holders will continue to withhold their consent from a particular REDD activity contemplated under the NJP.  In some cases, if consent is withheld, any decision to proceed must include payment of damages and restitution for harm caused.  In other cases, such as when a proposed activity contemplates relocation of indigenous peoples or other forest dependent communities, if consent is withheld, then it is not acceptable for the action to proceed.  
Appendix I
Selected International Agreements Relevant to UN-REDD Countries

[included as separate document]
Appendix II 

Sample Template for Community-Level FPIC 
Procedures for Seeking Community Permission to Use Land and other Resources Used or Occupied by the ***
(1) Provide a context for understanding these procedures, which includes an assertion of rights to land and other resources.

Introduction:

We believe that, by virtue of our significant and long-standing relationship to the lands and other natural resources described below, we have community-based property rights and other rights that entitle us to make decisions regarding use of these lands and other natural resources.  We believe these rights must be respected, and provide the following procedures to secure respect for these rights.

(2) Describe objectives.

Objectives:

These procedures (1) describe community expectations regarding the behavior of those seeking to use/occupy/extract from land and other natural resources occupied or traditionally used by the *** peoples; and (2) provide guidance to those seeking to use/occupy/extract from land and other natural resources occupied or traditionally used by the *** 

(3) Describe geographic location for which these procedures are applicable.
Applicable Areas:

The geographic location for which these procedures are applicable include *** (If map is available, reference it here and use it as an attachment)

(4) Identify communities involved.
Communities involved:

These procedures were adopted by the following communities/peoples within these areas:

(5) Identify when these procedures apply.

Applicable Events:

We believe that implementation of the right to make decisions regarding use of these lands and other natural resources includes the meaningful participation of the *** peoples in the entire decision-making process, beginning with initial decisions regarding siting, design, and impact assessment.  

Therefore, the ** peoples must be contacted and fully informed about the potential project before decisions are made regarding where the project might be located and how it is designed.  Project proponents must provide additional information in response to reasonable requests from the ***.  These peoples must be allowed to participate meaningfully in decisions regarding location and design as well as in assessments of potential impacts of the project.  

The ** peoples have the right to provide or withhold consent for the project as part of the decision-making process.  Consent from these peoples is necessary for the project to move forward.  As noted, below, such consent must be evidenced by a certificate of consent marked by the authorized representatives.  

(6) Identify the group with whom a project proponent should engage and how it can be contacted.
Authorized Representatives:
The following group(s?) has a mandate from the ** peoples to participate in decision-making processes, as well as to delegate responsibilities for participating in these processes.  

This group is located ***, and can be contacted by ****.

(7) Describe cultural and other requirements for initiating engagement with the communities.  
How to Engage:

Engagement with the communities must occur in *** language.  

The following traditions of the *** peoples must be respected:

Documents describing the project must be in ** language and explained to the communities.  The number, location, and timing of meetings must be agreed upon by the authorized representatives.  

(8) Identify the timeframe within which the communities are willing to make decisions.
Timeframe:
After meeting with project proponents, the authorized representatives will seek to reach agreement with project proponents on the following timeframe within which decisions will be made: ** .  It is essential that the ** have adequate time to consider and discuss the proposal.  

(9) Disclose other relationships.
Relationships:

Project proponents must reveal relationships with anyone or any institution related to the project.

(10) Describe what constitutes valid consent.
Evidence of Consent:

The only valid evidence of consent is a certificate of consent that is marked by authorized representatives of the ** peoples.  No other form or evidence of consent is valid.  (Attach model certificate).
Annex: 
Orientation to the *** Peoples (attach a description of the peoples to enhance understanding of cultures, significance of needs, etc.)














































� Free, prior and informed consent (FPIC) is sometimes also referred to as prior informed consent (PIC).  The term “free” is included to stress that decisions are voluntary and must not be influenced by coercion, threat, manipulation, or unequal bargaining power.   For the purposes of this analysis, the term “FPIC” will be utilized throughout.


� Marcus Colchester and Fergus MacKay, In Search of Middle Ground: Indigenous Peoples, Collective Representation and the Right to Free, Prior and Informed Consent, Forest Peoples Program (2004), at 8-14.


�See, e.g. �HYPERLINK "http://www.hreoc.gov.au/social_justice/conference/engaging_communities/report_of_the_international_workshop_on_fpic.pdf"�http://www.hreoc.gov.au/social_justice/conference/engaging_communities/report_of_the_international_workshop_on_fpic.pdf�. 


�Anne Perrault, Kirk Herbertson, and Owen Lynch, Partnerships for Success in Protected Areas: The Public Interest and Local Community Rights to Prior Informed Consent (PIC), Georgetown International Environmental Law Review XIX:3 (2007), at 477.


� Note that while this report analyzes the application of FPIC based upon the United Nations Declaration on the Rights of Indigenous Peoples and the United Nations Development Group Guidelines on Indigenous Peoples’ Issues specifically pertaining to indigenous issues, FPIC has at times also been applied to other local communities with long-standing, significant relationships to natural resources.  See id.  Given that some governments have been reluctant to recognize indigenous peoples as being indigenous, UN-REDD may wish to consider a slightly more expansive application in order to avoid disputes with national governments over what constitutes “indigenous.”  


� UN-REDD Operational Guidance:  Engagement of Indigenous Peoples and Other Forest Dependent Communities-Working Document (hereinafter UN-REDD IP Guidance) (June 25, 2009), at 5.


� UN Development Group Guidelines on Indigenous Peoples’ Issues (hereinafter UNDG Guidelines) (1 February 2008), at 13. 


� UN-REDD IP Guidance, supra note 6.


� UNDG Guidelines, supra note 7, at 28 (excerpt from the Report of the International Workshop on Methodologies Regarding Free Prior and Informed Consent E/C.19/2005/3, endorsed by the United Nations Permanent Forum on Indigenous Issues (UNPFII) at its Fourth Session in 2005).


� UNDP Programme and Operational Policies and Procedures.


� See generally UNDG Guidelines, supra note 7, at 10.


� E.g., Perrault, et al., supra note 4.


� UNDG Guidelines, supra note 7, at 10.


� �HYPERLINK "http://www2.ohchr.org/english/issues/indigenous/docs/guidelines.pdf"�http://www2.ohchr.org/english/issues/indigenous/docs/guidelines.pdf�. 


� UN-REDD IP Guidance, supra note 6, at 5.


� UNDG Guidelines, supra note 7, at 17.


� UNDG Guidelines, supra note 7, at 21.


� See Akwé: Kon Guidelines to the CBD (decision VII/16 F), available at �HYPERLINK "http://www.cbd.int/traditional/outcomes.shtml"�http://www.cbd.int/traditional/outcomes.shtml�.  The “consent” component is one of ten steps the guidelines recommend for the undertaking of an impact assessment in furtherance of CBD Article 8j.  Id. �HYPERLINK "http://www.un.org/esa/socdev/unpfii/documents/workshop_FPIC_tamang.doc"�http://www.un.org/esa/socdev/unpfii/documents/workshop_FPIC_tamang.doc�. 


� UNDG Guidelines, supra note 7, at 9.


� UNDG Guidelines, supra note 7, at 9.


� UNDG Guidelines, supra note 7, at 13.


� UNDG Guidelines, supra note 7, at 14.


� UNDG Guidelines, supra note 7, at 17.


� UNDG Guidelines, supra note 7, at 18.


� UN-REDD Programme Strategic Overview (March 2009), at 3.  UN-REDD’s adoption of a rights-based approach is evident from the following statement in the Framework Document agreed to by the UNDP, UNEP, and FAO:  “The application of UNDP, UNEP and FAO rights-based and participatory approaches will also help ensure the rights of indigenous and forest-dwelling people are protected and the active involvement of local communities and relevant institutions in the design and implementation of REDD plans.”�  See also FAO, UNDP, UNEP Framework Document (20 June 2008) (hereinafter Framework Agreement), at 6 (“The programme will be guided by the five inter-related principles of the UN Development Group (UNDG), including  that ‘human-rights-based approach to programming, with particular reference to the UNDG Guidelines on Indigenous Peoples’ Issues’).
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� Framework Agreement, supra note 25, at 22.


� Framework Agreement, supra note 25, at 8.


� Framework Agreement, supra note 25, at 7, 24.


� UN-REDD Programme Rules of Procedure and Operational Guidance (2009), at 8.  For more information, see �HYPERLINK "http://www.undg.org/index.cfm?P=240"�http://www.undg.org/index.cfm?P=240�. 


� UNDG Guidelines, supra note 7, at 27.


� UNDG Guidelines, supra note 7, at 14.


� UNDG Guidelines, supra note 7, at 18.


� UNDP Programme and Operational Policies and Procedures, 2.1 Participation.


� See Permanent Forum of Indigenous Issues, General considerations on the situation of human rights and fundamental freedoms of indigenous peoples in Asia, UN doc E/C.19/207/CRP.11, ¶ 55 (May 15, 2007).


� See Permanent Forum of Indigenous Issues, General considerations on the situation of human rights and fundamental freedoms of indigenous peoples in Asia, UN doc E/C.19/207/CRP.11, ¶ 55 (May 15, 2007).


� UNDG Guidelines, supra note 7, at 12.


� See Forest Peoples Program, Key Elements of Free Prior Informed Consent (December 2008), at 3.


� UNDG Guidelines, supra note 7, at 13.


� United Nations Declaration on the Rights of Indigenous Peoples, (hereinafter UNDRIP), A/RES/61/295, (September 2007), at 8. 
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